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Foreword

This poignant expose of human, and human rigblations
against transgender persons and communities i
compulsory reading for Indian human rights commesnithe
dominant discourse on human rights in India hase yeime
to terms with the production/ reproduction of alisdiuman
rightlessness of transgender communities. Thenwvpokir
hands not merely foregrounds the microfascisne ¢bdal

police state, it also archives practices of gvergdtance to||

and a programschift for a more inclusive formatibnman
rights movement in India.

At stake is the human right to be different, tji# to
recognition of different pathways of sexualitighd to
Immunity from the oppressive and repressive hapeli
despised sexuality. Such a human right does retistein

India; this work summons activist energies fivatds its fully;

fledged normative enunciation and second towess
attainment, enjoyment, and realisation. Alwaysradfible

enterprise, it remains even more so in the cont@mypegime

sponsored xenophobic militant Hindutva ‘culture’.

This monograph highlights the distinctions betw
nascent lesbigay and transgender movementght teesexua
orientation and conduct aims itself in the fornoenadin at
liberation from heterosexist and homophobic abticultura
denial of equal worth of all human beings. Inafiesbiga
right to difference constituting a new frontier piversal’
human rights. Transgender communities extenotiestation
even further. They crystallize queer theory apdlitiss.

The difference is crucial. Lesbigay strugglesep
affirmative remedies; queer politics, in contsesks
transformative ones. Nancy Fraser felicitouslylatés (in he
Justice Interrptus, 1997:24) the contrast thus:

Affirmative remedies for homophobia and heterose;
are currently associated with gay-identity woiitics
aims to revalue gay and lesbian identity. Tratnggorm
remedies, in contrast, are associated witHiticger po

uld

ds it

/een

Wi dominant

b discourse on human
l'rights in India has
yet to come to terms
with the production/
Ki2production of
absolute human
rightlessness of
transgender
communities.
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which would deconstruct the homo-hetero dichotasrig.dsstabilize
all fixed sexual identities. The point is mgdtve all sexual differences
in a single, universal human identity; it i, tateastain a sexual field
of multiple, debinarized, fluid, ever-shiftiegetites.

The remarkable ‘testimonies’ of hijras and ko#sisnabled in this
monograph bring alive this insight in the contdsasithinkable violence’ (p.24)
mirrored by police atrocities but reflecting asts in deeper social structures’
(p. 39). The point, however, about all unthinkalakence is that precisely its
un-thinkability remains ceaselessly thought.

The monograph in its mapping of structural violg¢heestandardless use
of force by state and civil society actors andiegyesied of the images of
emancipatory struggles, remains ambivalent coigctdrailaw. How especially
the narratives of ‘mobilization process’ agarpstpal humiliation and violence
against these communities (pp.60-67) may retagpart for gay rights as human
rights in terms of implementation and renovatiomefindian Constitution
and the law (pp.68-78) is a question continuallgdbere. If the law is the
crooked mirror of perverse social dominatioamgshing, the ‘trashing’ of the
law, is at best an idle pastime. However, ifithis Elso a constitutive condition
of production/reproduction of despised sexualdffers among the first sites
of struggle against cultural and political donoina@®n this site, the struggle
necessarily assumes the form of rights-talkailsgutidicalization of identity
movements. If it promises and even delivers ydeghits first in the shape of
rights of discrete and insular minorities and desoan instance of the human
right to equality, and non-discrimination, righdatktalso amounts to
externalization, as it were, of movements facpolirecognition often subversive
of inner solidarities. The rights discourse stwgsand simultaneously, the
logics of regulation as well as emancipation

The principal message of this monograph goes biyoedinently
desirable and feasible programs of effectivadegal The struggle assuredly
goes beyond (to evoke a happy phrase of Santgatiheime of law reform.
Legal and juristic triggers furnish merely furigibld (even if at times inaugural)
strategies in a combat against millennially baseanhand human rights,
violation. The monograph suggests a broader coafistrategies against the
myriad modes of ‘gratuitous violence’ (p.39) agensgender communities’
located on the axis of cultural taboos againmsdtessive sexuality/ gender’
articulation and the political economy, as it vwdrdespised sexualities. It
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accentuates the precious, but always precarxus,beéwveen human rights
and social movements.

Put another way, at stake is the absent figime tbhhssexual as a servitor
of the distinctively cultural, economic, and palitiegemonic basic needs. The
narratives assembled here silhouette the histahese hegemonic ‘needs’.

This precious monograph addresses the missiomah hmights as
contesting discrimination in its most profoundeseas a source and a seat of
continual mode of production of the distinctivelyalcitrant form of Indian
human rightlessness.

Sangama thus represents, through its presentuardsfruggles, the best
hope there is for a renaissance of human rigiffeiemce. | remain deeply
indebted to its magnificent initiative and in patér to Arvind Narrain for
educating me in the possible alternative futuhesr@n rights.

Upendra Baxi
University of Warwick
30 July 2003

1 See Bouaventura de Sousa Sdotward a New Legal Commong§2082; London,
Butterworths); Upendra BaXhe Future of Human Rig{&802; Delhi, Oxford
University Press).
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Introduction

Summary

This report, through a collection of personaltingsaattempt
to provide an understanding of the life of thesggande
community in Bangalore, viz., hijras and kothmAvith

the cultural and social contexts that inform thigeld choices
for example, of sex work and begging, this répodrzalyse

the current legal framework and its pre-occupatitim
regulating the movements of hijras and kothldentionstrate
the stark realities of harassment, abuse andvigrnak tha
form a part of the day-to-day existence of hijchkathis in
Bangalore. It describes the variety of ways in thbiproces
of organizing by hijra and kothi sex workersirsgtpkace.

The report shows that mainstream society’s ddaef-
fear of sexual and gender non-conformity maiti$ests the
refusal of basic citizenship rights to these coigsuiihe

report ends with a charter of ‘action points’ Giondn rights

groups and the sexuality minority movement in todiake
these issues further, the goal being a realgat@mights of
citizenship and personhood of hijras and kothis.

Need and purpose of this report

In 2002, four kothi sex workers, Seeta, Sheelaa,\amd
Malathi were picked up from the streets by thee@oid take
to Sampangiramanagara police station in Bantyatbegpolice
station, they were harassed and severely beagsultipg in
injuries on their hands, arms, and feet. Theyatereelease
without any charges, but with a warning that theyld not
be seen on the streets of Bangalore again.

In a state of considerable physical pain and rmegtash
and despite feeling insecure about appearing ia, gbby
approached Sangama, a sexuality minority rightssatipn
with this complaint. The police had been threagethiem on
a regular basis in an attempt to ‘cleanse’ thts stfdijra an
kothi sex workers even when they are not trysag¢t clients

which is a crime under Sec 8(b) of the ImmorétTragvention

Act (1986).
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...In recent months,

there have been an

increasing number

of incidents in

Bangalore involving

jrepeated harassment
and physical abuse

' of kothi and hijra

sex workers at the

hands of the police...
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This is not just one isolated incident. In recemtths, there have been an
increasing number of similar incidents in Bangalaiging repeated harassment
and physical abuse of kothi and hijra sex wotkkesheands of the police, and
sometimes, of society itself. However so fae akkthal and anecdotal evidence
has remained undocumented.

Documentation of human rights violations formsengbasis of any human
rights movement. It substantiates allegationsraésraent, abuse and
discrimination through an illustration of grouralities. The brutal stories of
abuse and sexual violence documented in thisarepesdlly narratives of cruelty,
a traumatisation of an entire community whichtesdfae constitutional claim
of equal citizenship and protection for all.

As a deliberation on human rights, this reportotdimnit itself only to
human rights violations and narratives of abuselives of hijra and kothis
have traditionally been ignored due to their pect8ow status’ as well as their
lack of organisation. It is important that we wtdad the reasons. To what
extent are the attitudes towards hijras linkéetounique sexuality and gender
identity? How do the overlapping factors of daste, and sexuality maintain
hijras and kothis in the bottom of the social tuky&

The initiative of the four kothis who came to Saaggith this complaint
also indicates the beginning of a grassroots mbvEmeugh public protests,
street protests, and interventions in times o, ¢here has been an emerging
movement towards a different and more public go#tical) identity in the
hijra and the kothi communities in Bangalore.rEpisrt attempts to document
this journey of resilience, active resistancesna@idjing politicisation in the
face of oppression by the state, family, soctelgvan

The movement for sexuality minorities in India) eviés second decade,
has confined itself to advocating the rights gfgay, lesbian, and bisexual
people. The reluctance of the gay, lesbian axdabis®vement to take aboard
the concerns of transgender people and othersowhalentify as lesbians,
gays, or bisexuals arguably flows from the laigstnream discrimination meted
out to the hijra community in India due to th&nrconformist gender identity
and class marginalisation. This reluctance is now dpgestioned by the
increasing demand of the hijra and kothi commutatiesconsidered an integral
part of the sexuality minority movement. Thidlescteve of a global shift in the
discourse of queer politics from issues of serméhion to issues of gender
identity.
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Due to the increasing awareness around issusgmmdiisaxuality generated
in Bangalore by the work of various groups angzagans as well as the rising
global awareness around issues of HIV/AIDS anchhights, the concerns of
these communities are today being articulatede8asiany hijras are getting
educated and moving into non-traditional occuasioch as social work, politics
etc. While this has brought them visibility, tb@ntinuing stigmatisation keeps
them at the fringes of society, subject to forteigabblems of oppression,
humiliation, discrimination and violence. In fastthis report points out, the
Increasing mobilisation of the kothi and hijraveeker community often results
in a severe backlash from the police and othensextsociety.

We hope that this report, with its strength ofezvad and testimonies,
creates awareness, visibility and advocacy &etiglts of sexuality minorities,
specifically for the rights of hijras and kothtsaxuality minorities in general.

Methodology

In response to the complaint mentioned above edmuting and pervasive
police violence against kothi and hijra sex wank@asigalore, Peoples’ Union
for Civil Liberties, Karnataka (PUCL-K) along wather human rights
organisations such as Alternative Law Forum @é&¥glopment Initiative for
Social Causes (DISC), Peoples’ Democratic Foruim),(Bangama and
Vimochana, decided to institute a joint fact-figdingo into such human rights
violations, and suggest measures for redressalarfogs and securing justice.
(It may be noted here that women in sex worklsaregually susceptible to
indiscriminate hostility from the police; for tlasparallel inquiry will be
conducted shortly.)

A team was formed by PUCL-K consisting of ArvinaiNgALF), Shakun
(Vimochana), Muddappa (DISC), N. Babaiah and ¥egd8ara (both of PDF),
Famila (Sangama) and Ramdas Rao (PUCL-K), to tardaifinding inquiry
and prepare a report, and coordinate a followrypaagn. On 17 March 2002
the team met about thirty kothi and hijra sex wetickecome and relate their
experiences. This was followed by a series ofgn@eath hijras and kothis in
Sangama and at Vividha. Some members of Vi\sdigagk written accounts
of their experiences which also form a part okfost.

The crux of Chapter Il on ‘Violence and abusami@sies of kothi and
hijra sex workers’ was based on the documentatieinyg the Sangama team.
This documentation effort which in a sense forenkehrt of the report was
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arrived at through a process which included eedrgonvictims to field workers
sitting together and writing down their experger®@metimes testimonies were
recorded in Tamil and Kannada and then transtétednglish. In other instances
the staff of Sangama wrote down the testimornhesefwho preferred to speak
rather than write. The fact-finding testimoniesenhgdsangama were invaluable
in writing this report. We also did an e-mail inév with Dr. C. Venkatesan
from Chennai, which was extremely useful in algrifysues relating to the
attitudes of the medical establishment to transgpeedple. The report has also
drawn on a lot of media reporting which Sangaataisngntation centre made
available to us.

Basically, the report documents personal aneaddtexperiences that
were shared by hijra and kothi sex workers ries&fegroup meetings. These
testimonies were corroborated by the accounitsiofiger of hijra sex workers
In a meeting with the Bangalore press arrangde RUCL-K on 12 April
2002. This was extensively reported in a numkenglish and Kannada
newspapers such as Asian Age, Janavahini, S&agnadiaka etc. The report
also draws on these press accounts.

This report is a sequel to the first PUCL-K reporHoman Rights
Violations against Sexuality Minorities in Ind@0Q2 (http://www.pucl.org/
Topics/Gender/2003/sexual-minorities.pdf ) thathented violations against
all sexuality minorities. The current report facosethe hijra and kothi sex
workers, primarily because of the lack of infaman these communities. It
also uses information about hijras and kothistedllen the earlier report in
order to ensure that this report can be readandeptly of the first report.

In this report, we have consciously tried to dlveitkns of medicine and
anthropology in defining the transgender commaniyhave instead sought
to look at the transgenders as a culture, a cotymandi a movemenDur
purpose is not to exoticise lives of hijras arskiotit to bridge the wide
information gap as well as to bring about a mesEsweognition and respect
for these communities.

The report is a collective enterprise by peojsiel®the hijra and kothi
communities along with members from these comemimtiBangalore. The
narratives and voices of hijra and kothi sex wakempresented in the first
person as far as possible. This is to ensutestbatierstanding of the narratives
by outsiders (here we refer to human rights gimatgsave worked collectively
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on this report) is appropriately strengtheneduyj@ctive analysis of the everyday
experiences of hijra and kothi sex workers byelwemsThe research in the
report has also involved interviews with doc@rgets, and queer activists. We
attempt to document the new initiatives that arkelihg a movement of
transgender/ homosexual , hijra and kothi sexrgaalang with an exhaustive
appendix on resources on the community. This catopilof narratives,
interviews, and political discussions has browgiyt nndden issues to light.

With respect to the names of people who testifileld report, we were in
a bit of a dilemma as while it was important tigat dnfidentiality of the people
who testified be protected, certain other indiladuade an explicit demand
that their real names be used which indicateseafyglogonfidence in being
visible. However we decided to uniformly changeatnes of all people who
testified so that this report cannot become thefoashe persecution of any
individual. In this report we have used the terendmjyd kothi to describe different
forms of transgender/ homosexual identity asicpediidia. To refer to the
whole variety of identities which question thedssrual framework we have
used the term ‘queer’ which arose in the contaxtisatisfaction with lesbian
and gay politics and a need to embrace the digtsen which heterosexism
was contested. ‘Queer’ also implied a solidathytive concerns of other
movements be it anti-racism, anti-sexism or stsuiggla better public health
system. It was initially a derogatory term usexkfoiality minorities but has
now been reclaimed by all those who are contehktiterosexist social order. In
the Indian context it would include all those wdm not identify with the
heterosexual norm including kothis, hijras, daldikers, lesbians, bisexuals,
transsexuals and gay men. The word queer isimytyebsing used by the
sexuality minority community as a way of embraaimgjtiplicity of struggles
from numerous locations against the heterosexastosder.



Social, cultural and political context of kothisl dnjras

In this chapter, we attempt to understand kothisigmas as a
community in the broader context of Indian soaredyculture.

We consider their position in different traditicgwieties in
India and elsewhere and show how their margioalisadue

to an intersection of class, sexuality, and gender.

The transgender community: A historical background

There is a significant lack of understandingsigeader people
as human beings whose lives encompass a comliekity
goes beyond the normative correlation betweegitablsex
on the one hand and gender identity and sexughbtioa on
the other. A person who is biologically male ecedgto be
‘masculine’ and be attracted to women. Howevansgénder
person could be biologically male and often tatke @ender
identity of the other gender. In some cases,ahsgander
person might also want to alter the fact of bazlbgialeness/
femaleness through a sex reassignment surgeri¢BR&r,
the above description does not exhaust the fuk @ng
transgender behaviour and identity.

Transgender/ homosexual communities have existed in
almost all parts of the world, with their own |abetities,
customs and rituals. They have been variously ksdaklas’
in Philippines, ‘berdaches’ among American Indiaesi
‘xaniths’ in Oman, ‘serrers’ in Africa, and ‘hijlj@gappas’,
‘jogtas’, ‘shiv-shaktis’ in South Asia. The tradegexpressions
of sexuality or gender identity are often hiddstigmmatized
by the wider society. Resisting this stigma hapd¢®f the
long struggle for survival of the transgender coityni live
alongside the society at large. Historically, gesier

Transgendef/communities, in most cultures of the world, hagmpted to

homosexualappropriate (with varying degrees of succesk, fidlidore

communities hayeand legends in order to obtain a sense of sadtiealiand

existed in almastarye out a niche for themselves in the traditancadl
all parts of the g ctures. It is for this reason that their destimave been
world, with theit ;o ricably interwoven with the social arrangeraadtpower

own loca

structures of traditional society. Of course iairgsran open

identities, customs
and rituals| questlon as to what extent do they appropriate@xituals
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and to what extent are they unable to escapd&a@mndumscribed roles assigned
to them.

The hijra community in India has existed witltarded history of more
than 4000 years. Alternately despised and horfouredtiergoing castration,
they were part of a well-established so-calledhéaunlture in many societies,
especially in the middle-east, holding sanctiargtiops in the royal court
(e.g. guarding the concubines where they wenmegaréfemale guards since
their sexless status ensured that they wouldiwedbd women of the harem,
taking part in theatrical performances, serviaghasers, and so on). It is
important to understand these realities beforegwe to consider the sexual
non-conformity of the hijras and kothis in the eontorary Indian context.

However, mainstream society does not acknowlatifyartisgender people
have their histories and traditions rooted inrtti@ context. This reality will
increasingly have to be taken into account bytreaimssociety and institutions.

In various cultures, transgenders were seemagssipacial powers due to
their assumed ‘third sex’ dimension, and werealiowake part in semi-religious
ceremonies. Often they were tolerated and alloweel in the role of the other
sex, to pursue their occupations (including thse¢ofwvork), live in hamams
(bath houses), cross-dress, and display otherofotrassgender behaviour.
Nevertheless they were often segregated anddekdodeany occupations
and community practices, and even traded as slaves.

Hijras and kothis: The Indian context

In a consultation our team had with a group oddhim Bangalore, they were
happy to share with us their experiences andtsnsiglthe hijra culture in
India. What follows is a brief account of what tékeyed to us.

The hijra culture

The hijras in India (‘hijra’ in Arabic means laolg may have been derived from
the Urdu word ‘ezra’ that means a wanderer or adj@haim a sacred space in
the culture due to their third gender status whichlled ‘pingala’ in Sanskrit,

and invoked as ‘shiva-shakti’, the image of Shhalfanale and half-female,
representing a god who is ageless, formless)essl E&ke other communities,
the hijras trace their origins to foundational myth Ramayana and

Mahabharatha. The episode in Ramayana involviag decurs when Rama is
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banished for 14 years. When he leaves for the Heresrns around to see a
large number of his people following him. Ramaakspfme ‘all the men and

women’ to return to the city, but the hijras balangp neither category dont
feel bound by his injunction and want to stay hiitin Impressed with their

devotion, Rama sanctions them the power to con$single on auspicious
occasions like childbirth, marriage, and inaugmcilons — hence the custom
of ‘badhai’, in which hijras sing, dance and cbldssings.

Another legend is to be found in MahabharathavingoAravan, son of
Arjuna and Nagakanya, who offered to face Bhisliratle and be slaughtered
since Bhishma had vowed revenge. Aravan had diiercdor sacrificing his
life: he wanted to spend the last night of his l#etate of matrimony. Since no
one offered to marry him, Krishna assumed theeféaral of Mohini and
married him. The hijras in Tamil Nadu are feminiomdsexuals who take
Aravana as their progenitor and call themselkrearifs'.

In another legend, a king in Gujarat fell madgvmwith ‘Bahucharimatha’,
a beautiful goddess riding a peacock. The kingdventarry her, but she
wanted to remain a virgin. When he persisted entrsaties, she relented but
asked him to first have a bath in a pond. On comihgf the pond, he was
horrified to discover that he was emasculatedoalttinot consummate his
union with the goddess. The goddess consoled hsayimg that he would
found a community of people who would voluntaai$grate themselves in his
honour.

These and other Hindu legends show that hijraslia lhad a sanctioned
role in Hindu society, especially through the ipeaot badhai’. The ‘badhar’
culture is more characteristic of North Indiaa&iin South India are involved
in ritual roles as jogappas, jogammas, Shivshakthso on. They take part in
Karaga processions and various jatras along wiVhmeross-dress as women
for this occasion. Nevertheless, this ritualsrobaiginal to the life of hijras in
South India. In their conversation with us, thehigxpressed their perception
that hijras in South India did not have the cultinla (except in Hyderabad)
that they do in North India, and mainly take upvgerk as the way to earn a
living, either by soliciting customers on thetstoedoy joining hamams. It is a
dangerous profession, as they are often subgectedemptuous and violent
treatment by customers and the police.

Most hijras in India live in groups that are osgahinto seven houses
(‘gharanas’) situated mainly in Hyderabad, PudeBa@ambay. Each house is
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headed by a ‘nayak’ who appoints gurus, spieiaurs who train their wards
(‘chelas’) in ‘badhai’ (dancing, singing, andrm¢sand protect them within
and outside the community. It is a system thataegd matriarchy, creating
interdependence between the ageing guru andailaévdio has been cast out
of her family. Disputes among hijras are decidiith Wie community by the
‘nayak’ and senior gurus acting as law makeradm@nustering punishment
such as imposing fines and expulsion from the autymu

Often there are a host of prohibitions and talitas, any person who
wishes to become a hijra has to live in ‘satial€¢fattire) in the community for
at least a year and observe the rituals andiobsg#tthe community, such as
earning money for the running of the householdf@nthe guru. If she is
unable to adjust to the requirements of commut@fyshe will not be allowed
to go for ‘nirvan’ (castration); ‘nirvan kothie’@ten favoured over those who
don't undergo castration (‘akwa’/ ‘zenahbg. ceremony of castration in the
hijra community involves both penectomy and otohigc(removal of penis
and testiclesMost hijras are biologically born as male althaugdry small
percentage are born hermaphrodites/ intersexed.

The ‘kothi’ culture

‘Kothi’ is a term that is used across South Akiboeal variations. Kothis often
see themselves as non-English speaking, witimiaddromosexual identity
distinct from the gay/ bisexual identity whichsendbe the expression of English-
speaking homosexual/ bisexual males. Kothis laetpatg to non-English
speaking lower middle-class and feel their mesafiloal (due to lack of access
to resources/ information/ employment etc.) indesfrianguage, education,
socio-economic status as well as sexuality.dmotlds, though a kothi can be
described as a male homosexual who takes a feoigrimeex with other men,
the kothi construct is not only a sexual/ gendatiig but also a socio-cultural
one specific to the south Asian context.

Due to the societal and family pressure to marrgroduce, many kothis
marry and raise families, and have same-sexisbipi@mutside, often under
covert circumstances or in shame. Many other kaehisiven to sex work due
to many complex reasons, including economic hee@sbinon-acceptance
and rejection by the family. Further, kothisféea subject to sexual harassment
which makes it impossible for them to continuramtorkplace.
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In terms of their gender identity and role, kditkeshijras are transgender
persons who identify themselves with the femiaimdeg However, whereas
hijras often settle into a fixed gender rolecstration, kothis display a dual
gender identity alternating between the mascolenefithe husband demanded
in the marriage relationship and the femininendlge same-sex relationship
outside. This performativity gives the kothi ithertivery provisional status
which is assumed in different contexts for vapioymses by effeminate
homosexual men, cross-dressers, and hijras wiothavadergone castration
(also called ‘akwas’ if they are awaiting castitib ‘janki/ janani’ if they do
not wish to undergo castration). Kothis exprasimenine identity by wearing
make-up, women's clothing, cooking, dancingpetexual health terminology,
kothis are often described as playing the passive sex and described as
preferring to be sexually penetrated by otheraltet ‘panthis’. Similarly terms
such as double-deckers/ do-paratha etc. are desdritbe those who play both
masculine and feminine roles in sex. Howevetrtiascapsuch sexual roles is
less important than the self-perception of kaleg@essing a feminine gender
identity.

There is a symbiotic relationship between kotthisigas which has been
strengthened due to the lack of support systekathiar in urban spaces and
mofussil towns. This has led kothis to depend hipansubcultures for both
support and succour. Hence there is a constaioharige of languages, symbols,
and mythologies of alternative sexualities/ gdmetersen the hijra and the
non—English speaking homosexual subcultures.

Yet for a variety of reasons, kothis are onemb#telisempowered groups
in Indian society. Kothis form loose social-seetabrks located in certain
specific environments (e.g. public parks and athising areas) seeking out
others with shared characteristics of desirejdvednray sexuality. Since their
feminized behavior does not conform to the masgdiemanded of ‘real’ males
in Indian society, they are stigmatized by thalyfam@mbers as ‘not man enough’
(thereby bringing shame to the family) and hearfoe éibjection. By contrast,
the panthi (the active male partner of both kathishijras) is a masculinist
identity, and hence is unlikely to be targeted.

Kothis are reviled by society, and abusively seftliges ‘gandu’, ‘chakka’,
‘khoja’, ‘ombodu’, ‘kattavandi’, ‘gud’, and so ®his often results in lack of
self-worth and self-esteem which makes kothisité@pt suicide at some
point in their lives. Further, they are discrinethaind harassed in the workplace,
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in educational institutions, and are trapped inléowels of literacy. They are
extremely vulnerable to STI/ HIV infections andiptisinfection to their wives
since they have multiple sex partners and héveaditess to STI treatment
services.

However one cannot pathologize the kothi commimigyneral since
many kothis are very strong and see their gendeomiormity as a way of
guestioning the rigid heterosexist norms. Thekatesf this report demonstrates
that kothis have been quite effective in organmirigsts against police
harassment and violence.

Marginalisation of kothis and hijras: The itimrs#class, gender and sexuality

Indian society is deeply stratified along th@bgkess, caste, religion, language,
education (among others), which intersect withabkgxto create deeper
oppressions. Although hijras have a sort of sexacéind visible place in Hindu
society (especially in weddings, births, anéfgstin the contemporary context,
it's the class dimension of the hijra and kothiragmty that has a major impact
on their access to education, employment as weltles violence they suffer
on a daily basis, especially they choose to takr work.

Our discussions with many hijras and kothis indéanegshowed that they
have willingly entered sex work for a varietyasbms. Many of them are in
their twenties and are looking for job securityirmh@pendence. They have
moved into sex work after trying out a numberhair gobs. Sex work becomes
necessary in view of the fact that no employiing w retain them once their
gender identity becomes public. Often they hasepimort their parents and
sex work seems the only viable option.

The testimonies given below indicate that the t®#rwork’ is preferable
to the term ‘prostitution’ in recognition of thetfinat all the people above have
made a choice albeit under extremely difficulincgtances. As is cléathis
and hijras take up sex work for a variety of e2&3ae reason involves the
pragmatic consideration of supporting the fanhibtelis also the pride which
comes from being able to support the family. Anethson has to do with the
self-acceptance of being a hijra and with thed-elscovery of a certain kind
of freedom that living in the hijra community garovide. Many hijras and
kothis fiercely assert that there is nothing disreputablebaing a sex worker
and it is as legitimate a piece of work as army othe
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Testimonies

Leela (25) was working as a construction warkendsa) on a daily wage of
Rs.70-75 which was insufficient to supporahnerkelf old father. Like any male
and hijra sex workers, she earns about Rs. d&iQffsin sex work.

Lata (age 20-21, identifies as a kothi) was vuokimgjor private company for
three years and made the acquaintance of sontehipek her to a hamam and
initiated her into sex work. She can't go backlt job because she wants to be
accepted as a hijra (i.e. man dressed in aes&eRlsSthat once you take up sex
work, it's difficult to go back to other kinaslowwwich are less remunerative.

Devi (age 28, identifies as a woman) was emytlogettinot earn enough to
support herself and her old parents livingagaimiTamil Nadu. They know that
she has joined sex work and she is confidemy aefteoherself and her family.

Kalyani was studying in an engineering coltagedonbt pursue her studies after
her sex change operation. Today Kalyani doks sex wo

Rani was employed in a departmental storesassisialet, but could not go back
to the job after her sex change operation.ngha bgeain a hamam and learnt
sex work. She has studied up to Il PUC. Aghieesse@inployed in an organization,
and continues to do sex work outside workingdawaugs.worked in this
organisation, she feels no guilt at beingraeseanaas in fact proud that she can
combine social activism and sex work, neitier shevtvants to give up. She feels
that in spite of the difficulties in sex worssgeshter control over sex work as
compared with any other job.

Ruma (25) finds that for kothis working outsodethneinity exposes one to a lot of
harassment. In contrast, in sex work one i®frdeattoone likes and the restrictions
are fewer.

Roopa, who echoes Ruma’s semiamésito live wearing a sari, and she can't wear
pants or a shirt anymore. Once she startexk aoonky $ier mind pulled her into
the work and it was difficult to leave it.
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However it needs to be noted that the choiceslaeaib the hijra
community function within certain structural camsts of class and sexuality,
for itis highly unlikely that a hijra, for insanzan become a CEO of a company,
get a government job, or work as a lawyer or@.ddwtre are very few places,
at least in south India, where hijras can findogmmgint and are treated with
dignity. Further, in the case of the hijra comtyuclass (which in some cases
permits movement) is a permanent feature thatius ke caste, not permitting
any upward mobility. Sex work and begging rensagmtir available occupational
choices for the hijra community. Thus gender/lsexuraconformity combined
with the societal perception of hijras limits the &f choice hijras are allowed
to make.



Violence and abuse:
Testimonies dfothiandhijra sexworkers

From the huma
rights perspectiy
the central conce
about hijra anc
kothi pertains t

Discrimination on the basis of class, gendereanallisy
not only limits the choice of profession and tlssipidity of
economic advancement but also impedes accessatomedu
and information about lifestyle choices of sexuahbrities.
Thus most of the information on sexuality, lifesiyld the
rights discourse on sexuality minorities is aeadaly in
English, putting it out of reach for hijras andhisptmany of
whom don't know how to read and write.

From the human rights perspective, the centraérconc
about hijra and kothi pertains to the state anetabeiolence
inflicted on them. To convey a picture of the per@anature
of the everyday violence as well as to conceptualiiziferent
kinds of violence, we present two narrativesviblerece plays
a dominant part.

We would like to warn readers that some of tlogving
testimonies might be shocking and crude in tetims gfaphic
language with which the sexual abuse and degmnaidatio
described. Our intention is not to titillate or eeto produce
disgust but to convey in some small measure tioe aod
violence, both physical and psychological, thest hipd kothis
face on the street. Some of us might never waraddhese
testimonies again preferring to turn a blind etfestdorm of
social suffering. Our purpose in retaining thienasies in all
their crude violence is to spur readers of tlost tepassert
that it is unacceptable that people are subjsathoevels of
violence at the end of the 20th century. Throdgh®tuch as
these we need to question the violent exclusitmeof
heterosexist social order which will in turn ersssager climate
for all those people whose human rights are @iolate

n In fact when we compiled the testimonies, we asked
,ourselves the question why it is that some pemgleHis
rifiolence on a day-to-day basis. The rest opthré agempts
| to show that what makes this otherwise unthinkaddsnce
opossible and even acceptable to large sectieoplefip the

the state arﬁcomplicity of the structures of law, family, mediand media.

societal violen

inflicted on themn.

e
|
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Sachin's testimony

My name is Sachin and | am 23 years old. |f#th ttheld in a family of four
elder sisters. As a child | always enjoyednakeiug like ‘vibhuti' or ‘*kum-kuny
and my parents always saw me as a girl. | aot hte@gdonly female feelings. |
used to help my mother in all the houseworklikg @cashing, and cleaning.
Over the years my sisters got married, myqraneetlol. | was around seventeen
years. | started assuming more of the doroesilulresp at home.

The neighbours started teasing me. They woutdaatie and say “Why
don't you go out and work like a man?” or “Whwy ataying at home like a girl?”
But I liked being a girl. | felt shy about gdiagdworking. Relatives would also
mock and scold me on this score. Everydayol oubwltithe house to bring water.
And as | walked back with the water | would benagsed. | felt very ashamed. |
even felt suicidal. How could | live like that?yBpdrents never protested. They
were helpless.

Then one day my parents asked me to leavgethe amad the shame. “Go
work somewhere else”, they said. | don't knowelovot write, | never went to
school, how would | ever get a job? That nigghtal lot. | realised that for my
parents respect in society was much more thgootteat own son. | drank some
rat poison, hoping to kill myself. But | standedlnilp up which woke my parents
up. They rushed me to the hospital where trddolekray parents, “You wanted
me to leave, | have nowhere to go. No educatkdls. Nevanted to kill myself.”

After this incident, | decided to leave homegl@nketook my suitcase with
five shirts and five pants. With Rs.500 in miyl peftker Tirupathi. | sat outside
the temple and cried. Then an old man cameanteaskg | was crying — | told
him my complete story. | told him that | likexgvearees, make up, flowers in my
hair. He heard my story and told me about tlo®mijraunity. He asked me to go
and join them. That was the first time | heartthédijras.

Later on | was sitting outside the temple, \aestrirtgand pants but with
some make-up, when someone picked me up aedeastetralong to his hotel
room. | had sex with him. He was very nice. ldawasgthat evening but had
paid for the hotel room till the next morninglead me to stay there till the next
morning. He also gave me Rs.200.

Since | had the room to myself that night, Liierthe park and managed
to pick up two more guys. | brought them baekl @ea with them in my room.
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They both gave me Rs.100 each. This changedl sngdiéaly realised that |
wasn't useless. | could take care of my ketipcline — through sex work.

From Tirupathi | moved to Bangalore where | rmads fith some hijras.
They helped me get a job at Bangalore Dairy iRddas(r here were three shifts
of 8 hours each. | had the night shift. | wotdd&ywery masculine at work, walk
and talk like a man but people still noticedihateffeminate, they realised that |
was a hijra. In fact one of the employees eaamatasked for a blow job. | refused
saying that | was a man and not a hijra.

In the Dairy | had just one friend, who | wasleseyto but it was nothing
sexual. During the night shift most people wguahdasleep on the terrace. This
friend of mine called me to sleep next to herteratte one night. As | went to
sleep, some one just took my hands and cupetth¢oor and four guys one
after the other had anal sex with me. | reaéisedalathis friend of mine was
making money out of it. Next day the inspdwatanfyt knew all about what had
happened on the terrace. Instead of helpirsgreantesl at me and fired me from
the job.

| moved in with an old friend of mine from thgeyilvho gave me shelter.
Getting a job was very difficult. Wherever hegiatsked for qualifications and a
smart appearance, neither of which | posshssgbinaljob in one office. The
owner needed an office boy who would alsowitivlieex co-operated. But |
wasn't satisfied doing both of these thingspaydvias also very low. So | just
decided to do sex work directly. But sex wotleasy imhe police would just come
in the night, see me walking in ‘satla’ (dragjpaltjust hit me with a lathi. |
became scared of even walking on the streets.

Then | learned about my rights. Things like didensh®ave sex in public
spaces but try and have it in private spac&seétierasked me to join her. She
introduced me to everyone and this way | dfangadtner kothis and hijras who
were doing sex work.

| once called my parents after years, thelotrleshal | can't come home
because you are embarrassed of me. Then syggastetsthat | come home in
the night instead of coming during the dayeddteir advice and went to visit
them for the first time after | had left honaehkeehome in the night. We had a
great time, we ate in the night, talked a ldat f@elbdood to be back at home. But
suddenly it was nearing dawn and my parentseaskiedve before sunrise.
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On my next visit | learnt that my parents hadftoeardther people that |
had become a hijra in Bangalore. This time ¢énegated me and my mother
insisted that | show her proof that | havecabeated. | had to undo my pants in
front of my mother, which was very embarrassiag.dkwa. My mother was very
relieved.

| am beginning to see a change in the way ngetsitye. Now because |
am earning, my mother wants me to stay at hamedNiaek to the village, no
one says anything, because | am earning nowweMgsk®me for a fan, a tape
recorder, or a new stove. | have been givingrtéefomall this. | have also bought
jewellery and other presents for my sisters' kids.

Sex work is not always easy. Often, clientsexawitiy me would reach an
orgasm and then quickly runaway without pagied td go to the park to pick up
customers. Once | met a man but he was aipetiddeoeisked me to come and
have sex with him. | asked for Rs.50 but hatdagdwbuld only give me Rs.20. |
said okay and started sucking him. But aftee lne ¢ast walked away. | stopped
him and asked him for my money but he saidwbatt Ipay. | told him that |
would complain, and he laughed at me statingatiatd proof. Then | showed
him the condom, tied carefully in a knot thaidtilis sperm. He said, “Who
knows that its mine?” and left the place.

Once a customer picked me up and took me ontitsecang-road. We got
off the car in the middle of the road and wethieifioshes. After he had had his
fun, the customer went into the car first, tedibg wait and come out in five
minutes to avoid suspicion. But the minute Utafrte@bushes the man drove off
In his car leaving me alone at 10 p.m. in the ofititk ring-road. What scared me
most was that my pants and shirt were in hiwasistaying with friends in a
rented apartment and so | had to change my ctatltesot go back home in the
‘satla. | was terrified. Then suddenly a polcam@aand caught me. He took me
back in the bushes and asked me to take &lémgftlbte wanted to see if | could
get my penis up. | was completely naked aadl. tEnefn he started hitting me
with a lathi. | begged at his feet to leavelsnegd\ae him Rs.100.

Then he asked me to leave in a naked condisiog, tefeturn my clothes.
But as | turned | could sense that he wasepefiliggaroused. He wanted to fuck
me. | didn't have a condom. | didn't even likg taki the backside. Then he hit
me very hard. He covered my mouth with his hatadtedducking me. He was
very big, and without a condom, it was all 0. pdynédss was bleeding. | could
feel blood going down on my thighs. The pohoerteaat me, saying “Hey, stop
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crying. | will hit you again if you cried”. Théiftdebeme, asked me to bend and
fucked me more. Finally he was done and lamkédd)\tHeaving my clothes with
me.

| put on my ‘satla and was walking slowly tree¢hd svas under a lot of
pain. But unfortunately it wasn't over yet. Ateunistl van came and stopped in
front of me on the road. There were around gaeen gietwo sleeping and the
others drinking and smoking. They asked me aghdbilg in the middle of the
night and dragged me into the van.

They forced some alcohol down my throat arnckdlsmefto smoke. | got a
bit drunk. Then they took an empty bottle, hrokalitagainst the car window
and gashed my arm with it. | bled very badlavstithese two huge marks on my
hands. My right hand was full of blood. They teamgd sex with me. | was tired
and angry. | screamed. | said “You want to hatlersex okay, then all of you can
have sex with me”. | was tired of fighting it.

They stopped the car, took me into the field,dowtnmand started having
sex with me. | was forced to have anal an@arailinse with all of them, one after
the other, even sometimes together. | waslisty| Biter it was all over, | just lay
there exhausted and completely lost. | stdppgdlthias already dawn, 5 a.m.

| somehow dragged myself to a hijra’'s hoysé winlse fier up and she took
me inside, gave me a lungi and a shirt to weaslstebme, nursed me and took
me to the hospital. This incident took placé ja2@0which | learnt an important
lesson. | never wear ‘satla’ during sex workipwelar ‘satla’ in hijra functions.

| have moved on now. | now help other kothigseanolytteaching them and
giving them all the information that | have l¢aioit believe in any god any
more (Hindu or Muslim). They have never helpedlimsav | have my own
hands and | do sex work and fend for myself.

Smita’s testimony

Smita for the past three years has been Iheghvisiiband Tejasvi . On the night
of 18 March 2002, at around 9 p.m, she and hendhusre standing in front of
a commercial complex on St. Marks Road (oppogit€dton Girls' High School
gate, in front of “Richie Rich” Ice Cream PaHour)policemen in a Hoysala van
(no. 1) dragged her by her hair and pushedthervatoby force, snatching away
her mobile phone.
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One of the policemen sat on Tejasvi's scooteedidnt to drive the
vehicle to the Cubbon Park Police Station. &sndtisavtaken to the Cubbon
Park Police Station in the Hoysala van, andiay tteethe police station, two
policemen who sat beside her in the van seasaby har by fondling her
breasts.

In the police station, she was pushed into ghrd@mhusband. Around
15-20 police men stripped her naked in the meaesesior police officer
(Circle Inspector Munirathnam Naidu) who was Rolibe Station at that
time. Smita describes him to be “around 50y&adrsaiish skin colour, 5’4"
in height and very fat”. All the 15-20 policesto@th around her, sexually
abusing her by touching all over her nakedriaydyuriliated her further by
forcing her to spread her thighs and touchengdiergans.

Many of them hit her with lathis on her head, tingals, shoulders etc.
They also attempted to shave off her hairtil@aisgnbegged them to let her
go and even fell at their feet. They verba&tylsdusy repeatedly referring to
her as ‘khoja, gandu, bastard, son of a bitd@@liite foulest language as they
continued to beat her, making vile commen@idikgou' come here to get
fucked anally?”, “Whose cocks did you coraadiéte tBeople get AIDS from
you, one day you will die of AIDS, chakka,uckii)dur mother”.

They also stripped Tejasvi and physically httackéey slapped him,
hit him all over with their lathis and kicked Iitimtheir shoes. They verbally
abused him as well.

It was only after Famila, an employee of Saaganta the police station
and intervened, that Smita was released at @rpunddnd was threatened
with dire consequences to her husband if sed arfgome about the matter.
Fearing for her husband'’s safety, Smita imnvediteelyt a plea and faxed it
to V.V. Bhaskar (Director General of Police,akajnand to the Chief Justice
of Karnataka High Court.

The next day it was revealed that the policeked] $mita and her
husband Tejasvi under the Immoral Traffickingntitme) Act. Tejasvi was
produced before the court on the 19th wheeel lieastdite police had beaten
him up. The magistrate ordered a medical exaranth#itso ordered the Police
Circle Inspector Munirathnam Naidu to be presegttda hearing the next
day. The medical examination report has cledrthatdejasvi had multiple
injuries on his left arm. Tejasvi was releasgidtlom ¥ame day. Smita went
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underground to escape arrest by the policevwlezksféater re-arrested her and
kept her in jail for a week on a false chargaimd @ brothel. She moved an
application for anticipatory bail and had torapshdf her life savings to get out on
bail. While Smita’'s case spurred the communitgnd hidught about an
improvement in the treatment by the policeawfdhkaihi sex workers in Bangalore,
Smita continues to attend court hearings sethibica is presently being represented
by Sangama’s lawyer.

The above narratives are indeed brutal and shockangres of violence.
A reading of Smita’s and Sachin ’s testimoniesgiglthe impression that the
violence is exceptional and arbitrary. But thesetisolated incidents at all.
Such violence is incessant, widespread and preseet-reality of the daily life
of hijra and kothi sex workers in Bangalore. ©hlenge is committed not always
by the police or the state but, as the narrativeslsy the general public itself.
The source of such violence is clearly the pesgilmtiat hijras’ ‘deviant’ sexuality
and gender identity which transgresses sociedyis division of gender into
male and female — indicating that what appearsdasr and arbitrary violence
IS in fact part of a methodical policing for tleegnvation of mainstream, therefore
heterosexist, society.

The next set of testimonies by kothi and hijra eeserg that follow
illustrate how sexual violence is used to defraddiate and torture them.
These narratives also enable us to understaméddbags for the centrality of
sexual violence as a mode of control over hijrotimdsex workers The
testimonies have been classified according tieshelrere the violence occurs
as well as the context of the violence. The htweassment and abuse clearly
varies from public spaces like parks and streastddial institutions like jails
and police stations. But we also learn througlkstimonies that even private
spaces such as homes do not afford immunity wEmoa.

The classification of state and societal violgairestahijra and kothi sex
workers can be done under the following heads:

a) Harassment by the police in public places
b) Harassment at home

c) Police entrapment

d) Abuse/harassment in police stations

e) Rape in jails
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a) Harassment by the police in public places

Due to the extreme intolerance they face in @meiliés, hijras and kothis often
adopt public spaces like parks or certain stests;ial spaces where they meet
sexual partners, lovers and even clients. Syncarthafford the protection and
privacy afforded by independent accommodation atikegiriven to making
furtive sexual contacts and having sex in parksubha toilets. This makes
them vulnerable to violence, inflicted largelhéypolice.

Testimonies

Gautam, a 21-year old physically challengetiwathsitting behind the Majestic
Bus stand (Kempegowda Bus Station, the mais sidyidouin Bangalore) at
8.15p.m. waiting for a friend who had promisedrie g house on rent. | was not
with any one nor was | soliciting. Two persoria camhian clothes, whom |
mistook to be watchmen since | was not sukerethelicemen. They were sending
all the people away from that place and firyatlgrtteeto me and asked me why |
was sitting there. | said that | was waiting fioilend, The younger of the two
started verbally abusing me, while making etseames to my mother. | objected
to his foul language and demanded that he shitoulel with propriety and respect.

| asked them to reveal their identity, sinaaisteicen them to be watchmen. But
the abuse continued and when | protested agaungéeof the two policemen
seized my collar and | fell down. They camettwakhawas physically challenged.
The police beat me up knowing well that | araliyhgisadlenged and that | was
not doing anything legally wrong. They alsmd¢lréatshift me to the beggar’s
colony. They continued to abuse me calling n{@iEDi& a derogatory term for
hijras/ kothis/ homosexuals), a term whichiddrdssapped my hands and said,
‘Yes | am a nine, | was not doing any sex wodsavaiting for a friend.” Later
he was dragged to the Upparpet Police Statidre wberplained to the police
about the cop's behaviour.

Aishwarya, a 23-year old hijra: “| was waitihg bus-stand for the bus. Suddenly
a Hoysala police van came and stopped in fegrihef/ were extorting money
from the other female, hijra and kothi sex-vwanlldley came to me and asked
me for money. | told them that | had money dmdytios to go back home. When
| said this, they just snatched away the wigebwag and threw me into the van.
They were all laughing at me, they asked meswhatenia my blouse, whether
they were real breasts or artificial ones, tretartbd pressing them and feeling
them even after | told them that they were. Adtegalemanded that | should pay
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the money or else | would be booked undaasethdélicat their feet and said that
| am poor, | do sex work for food, but theieeadeaf. Finally | was taken to the
Cubbon Park police station and kept there fef’' 3 day

Lakshmamma , a middle-aged hijra sex worlesp Onsthe road and do begging
and sex work. | was sitting in a park when an@oliegtacked me and tried to
drag me into the street. | threw a stone atdhime, grabbed me. | started abusing
the policeman and screamed loudly to draw astedti@ran away. On another
occasion, a Hoysala van came when | was s@an@imgmeswamy stadium, the
policemen tried to rob me, and snatched awaicmgsried

b) Harassment at Home

Although public spaces do indeed expose hijréstargdto extreme violence,
the private space by itself cannot guarantee estifety For most hijras and
kothis a long struggle is involved in leavingdhg&nes of their family and
setting up a house of their own, albeit with meagoeirces. This home is a
private space, which should guarantee them, dik@me®, a sense of personal
security.

Unfortunately, hijras and kothis are subject tetanhsurveillance by the
police, which often leads to their intrusionstimegprivate spaces of the home
as a continuation of the harassment that the fagason the street. This is
illustrated by the following account in which tbkcp raided a house of the
hijras on the allegation that it is a brothel:

Testimonies

Swati , whose identity as a hijra is acceptefalnyly)ehas been staying with her
parents for the past one year. She states:ga@ctiies day | had invited my
friends namely: Smita, Preethi, Swati ‘s boldneadce, Smita’'s husband Tejasvi,
Preethi's boy-friend Thomas, Roopa, Ajesh antb 3masiouse for a party.
Everything went on fine the whole day until etenimgnd 6p.m., when all of a
sudden eight policemen (some in their unifornous@iheniform) from
Byatarayanapura police station came to my leyusaidlthat a neighbor had
complained that we were all women doing sexhabthkreg with our clients. The
police started using abusive language andeésyvhitWe told them that it was
my parents’ house and that we were all haviggwnatipaur friends. This kept
them quiet for a while, but when they foundtoue tivare not women but hijras,
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their treatment of us changed. They startest@siimgiestions to our boy-friends
such as:

“Don't you people get a female, why are yoaseitirtt of people?”
“How do you enjoy sex with them?”

“Are you all impotent, are you all ‘chakkasit@wgrogrm for hijra)?”
“Do they have real breasts and vaginas?” andmany m

Later they also forced us to show our brepsliseamn also physically put his
hand to feel our breasts. They left us but t@icéavejasvi and Thomas to the
police station in the Hoysala van.

c)Police Entrapment

Another, and a more insidious, technique usecelpotite in their efforts to
regulate ‘public morality’ by targeting hijra asttilsex workers is entrapment.
The following two accounts demonstrate how inrdifteways through
entrapment the police target hijras as well asltbrts. It is important to note
that in such cases most of the hijras and tleitschre let off after a bribe,
turning this exercise into a lucrative commeagét involving the police.

Testimonies

Suneeta, a 21 year old hijra, states: “| goeacalhovhen | was at the office at
6p.m. The caller said that he was a customerldrewaiting for me in front of
the park at 7.30p.m. | took an auto-rickshawgantbwhe park, where | saw two
Hoysala vans parked with a car in the middle:. thiaheéhey were plainclothes
policemen and | asked the auto-rickshaw nobub tstapke me elsewhere. The
Hoysala followed us for a while before we werghalde them off.

On another occasion | was picked up by a custogaevwne Rs.700 advance
promising to pay the remaining Rs. 800 afterviadgthAvan came near and |
got scared realising that it was the police. The KidatmnHamch | was sitting
was not very fast and the van finally caught ug.v@ne of the men in the van
asked us who we were and whether my custouhevihgdieense. | asked him
who he was and if he was the traffic police iwtmileesee his ID. To which he
asked me to get into his van. | replied thatdmadllto the police station but not in
his van. It was only then that he left us.”
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Roopa, a 31-year old hijra states: “Often |wadlstlgl the road or just
waited standing. | really didn't have to do manohwdild come up and begin
talking, the shy ones asking if | need a drsgedting right down to business with
a ‘how much?’. Once or twice I've wasted amgoosbheith people who really just
wanted to give me a lift. It was 8p.m. in thegeati day and | was walking
along on the footpath at one of my regular places.

“Suddenly five men surrounded me. Scaredo Irtnredwway. Two of them
held my arms so firmly that it hurt. ‘What ahergofor?’ asked one of them. ‘We've
had a lot of complaints about women like yayiygiakian from here’ said another.
Not in uniform, but they were clearly policensninitially scared that they were
goondas and that | was going to be raped.iNoadict't happen with policemen,
many hijras and kothis have been raped ever sitgi@ns. It's worse sometimes
and you can't even complain. ‘I'm a hijra forttedroad to feed myself. Please let
me go, | pleaded. ‘Wait here for some timdl Eid@aego, they said. Scared and
confused now, | thought that | was going tom setme kind of a serious false
case. | pleaded with them and even shed alfegdiearshem to let me go or at
least tell me why they wanted me to wait theskti@neassured me that theyre
only going to use me as a bait to catch seno¢ liratand that I'd be let off if |
cooperated.

“They instructed me to act ‘normal’ and theatstoidtance from me. |
looked around to see if | could run. | decidedablish and waited. | wondered if
there was some way to stand or look that wnalkkenoe look like a sex worker.
But | soon realised that there's no such thend was not talented enough for it.
| fervently prayed that no one would stop tartalk to

“A car approached, stopped and the window mereknwvoal knew there
was a face peeping out from it but didn't eveéo vakt AImost immediately the
five cops surrounded the car. One of them puliedcau keys and the other
dragged out the driver by his shirtsleeve.drheadrwhisked off by two of them
and | heard him repeatedly ask the cops whe theljdwehear them give him a
reply. One of the cops got into the driversl geatkead the car at the closest
parking lot. And | was back standing there lby mysel

“Their next victim was a man on a bike. He stoplpegked me if | needed
a drop. | stared at him and angrily muttered :riduinthe policemen jumped in
and took him away. They ignored his demandwi&homme he had committed.
This time they had to use some force and ©@hiteno’the station and we'll let
you know." His bike was parked next to the car.
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“One of the cops threatened to arrest me divimggadny signals. He even
ordered me to sweet talk anyone who cameeclddeetdhis | resigned myself to
counting as they had promised to let me geyafietted ten men. It shocked and
angered me that in the span of the next hoad they ten men. There have been
days, on the same road when I've had to wag ftbaman hour before a single
customer approached. And here were ten mery, andrionas still terrified.

“l again pleaded with them that they shouldjeamney had their ten men.
They asked me to wait until they had five nisoeovexrheard that an inspector
would be coming there on his rounds. | wad sheg theren't going to let me go.
But having no other option | waited. Four monearedragged away. One of
them had just stood next to me.

“Soon a van arrived and all the men were puantdaken away. Probably
let off after they paid up. Because as farvashiekeevas no law they could be
arrested under. | of course could have beap foclsadiciting. | was chased away
from there with a not-so-stern warning thatdrighloelseen there again. | was
relieved but knew that | could never work there aga terrified, if not of the
police, of the possibility that any one of thesewduld get back at me. If | was
lucky | might get away with a slap or two bhbotlgt of handy acid bulbs still
scare me.”

d) Abuse/harassment in police stations

Police stations have always functioned as cusistdigions in which there is
tremendous scope for both harassment and abugmweédrs of the police,
which are enormous due to laws like ITPA andis8¢iioare minimally checked
in public spaces, but function unbridled in a dles®ironment such as the
police station. The various legal norms whichrgthesbehavior of the police
are completely disregarded in the police statitimshes police violating all
canons of civilized behavior, as the followingraoded experiences testify:

Testimonies

Nasir, a 27 year old kothi, states: “The Sampanggar police filed a false case
against me under a wrong name (Saleem) and’mpdatkeas Abdul, and put
me in the lock-up. When | protested againsfittesnemt, they told me we cannot
do anything with you, so just be here. | was betteete until 11 p.m. and after
approximately an hour, three policemen camed@sked me whether | have a
penis or not, “Let us see”. When | didn't ligftemtathey started hitting me in
order to make me take off my clothes. One pplitenstitk into my arsehole
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saying you are a ‘khoja’ (derogatory ternmkagieid igra). And then one policeman
forcibly inserted his penis in my mouth anéthe wipharse, and so did the others,
one by one, till they all came out and lefttme miorning at around 5a.m. | said,

‘I want to go back home, my brother will be \aativgorried about me.’ Then
they said ‘let the police inspector and theepsdicevho brought you here come
back then we will let you go.” At 9p.m. my fimgespd footprints were taken, |
asked them why my finger prints were beingatakaot, & murderer. They shouted
at me saying ‘do as we say. At 1:30p.m. | was thkeBangalore City Police
Commissioner’s office where my photographewvedtertakich | was taken back
to the police station and asked to sign on ssnehpetp | did. Around 2p.m. |
was taken to the magistrate’s house, ther® waibdar thalf an hour because he
had gone to a wedding. Then the police toldmee wath what ever we ask you in
front of the magistrate and not to say any¢éhargvel svill beat you. But when he
arrived | told him that | had not made any miktkeinnocent. But even the
magistrate did not listen to me, he just toldeaeetoNext | was taken to the
Central Prison where the police went througihesyacid took away my belt, my
house keys and whatever little money | wdsaéimttie police in police station
had taken most of it.

Gautam, a physically challenged kothi statespthce station | was beaten up
again after having been beaten up outside. {(&as Gmtimony earlier in the
section on “Police Harassment in Public Pladéslql. t8e police that | wanted to
call my people. The Inspector came and spaskittgna details. | gave my
address and Sangama’s telephone number wépettbethed calling, but could
not get through. The inspector instructed theleomsit to bring hijras and
handicapped people to his police station ymes® tleing sex work in public
causing nuisance. Later the inspector toldahke ¢comsait me in an auto rickshaw
and send me home which the constables did.

Aishwarya, a 23 year old hijra, states: “Iditleespation | was stripped and then

the policemen one after other beat me up, diydaverisaxually abused me by
feeling me all over. | was not given propeetipduen though they all ate in front
of me. Later | was taken to Bangalore City dtohtissioner’s office, there they
took videos in which | was made to show how Insidkerup. They asked me to

wear my wig and dance in front of them whiciheiidthey took mug-shots of

mine saying that | was a thief.”
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Geetanjali, a 23 year old hijra states: “ThayaaolCubbon Park Police station
where the police did not ask me anything kedtjust lip. None of the policemen
tried to listen to my account of the incidenttwieno explain it to them. Eight
policemen together beat me up and put me knupeTbey were so curious to
know if | had a penis that they stripped meumbegédup horizontally with ropes
and beat me black and blue.”

Roopa, a 30-year old hijra states: “For theelgstfis | have lived in a hamam
(bath house run by hijras) in Bangalore and wasxalsorker. The police constantly
harassed me and extracted amounts of Rs.50-d&@esiximes in a month. They
have arrested and detained me in police sthton®ooking a case and verbally,
have sexually and physically tortured me insaledh&tation. Sometimes they
would beat us up very badly and strip us togaetalsrand make fun. Any
policeman walking in and out of the station wioelikiek or beat us. Once they
arrested me on false charges and made mehel@dmigpolice station and did
not even give me a blanket even though it wateitlseason. The food that they
gave me was on a sheet of paper and it wasdrtppifigor. They forced me to
take it from the muddy floor and eat it. Lateoltheye that they were producing
me in the court and warned me not to speak amytieicgurt. | was let out even
before they produced me in the court and thggualiw®k Rs. 200 from me.”

e) Rape in jails

Jails are custodial institutions where feminirevioem by men is always at a
greater risk of mistreatment by both authoritidsiranates. Jails are closed
institutions with a strict segregation based oifitsexensures that male wards
in general are highly masculine spaces with noske&teal contact. The cult of
masculinity promoted by the jail environment n&alysentails a targeting of
those considered not ‘masculine’ enough. As guwemse, kothis and hijras
admitted to jails become the sites for the enaabinéie most brutal forms of
sexual violence, as the following testimony reveals

Testimonies

Nasir a 27 year old kothi, states: “| wasddkerCtentral Prison where the police
checked my dress and took away my belt, nyslanase/lkatever little money was

left with me. After the police took the moshey et me keep only the address
book. And in afternoon | was given some food,cohidh't eat due to its bad
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smell. For that whole day (20 Jan 2002) | wastkepadmission room. The next
day | was given an admission card along withadieohd a plate and sent to the
cell. That night at around 11p.m., about twelveamento me, and one by one
they forced me to have anal and oral sex withtilit&e next morning. Because
of this | got a severe back ache and my anpsstange when | went to the toilet

to answer nature’s call | could only see semgeoutahmy anus like water from

a tap, along with blood. Already | was extrezdedyntl weak because of the pain
and the sleepless night, now | also startetéeetrajter this. When | told some of
the prisoners about all that happened to medlsardd to keep quiet, they said if

| tell this to the police then | as well assihrespavolved would be punished severely
by the authorities. The news about me sprezst, \aargl people started teasing,
harassing and laughing at me saying that | m@a ,aatkd some even refused to
talk to me. But somehow through one persowadalud to get a post card and
one person who was getting released postettdne detiside for me. In the letter,
which was addressed to my brother, | had giseraSaugiress and the phone
number of its co-ordinator Manohar. Every dedieeaerly and restlessly to hear
my name announced over the speaker, whichhgergoeneone comes to see a
prisoner. Finally on the 10th day my brothexdé¢lceiletter and came to see me at
5p.m. after bribing a few policemen there Hexkfiddhim about what had happened
and then directed him to Sangama and askedalkino tdanohar. Finally | was
brought out of judicial custody on bail by Safayaye#'s

Conclusion

Disturbing as these narratives are, they hawdogepicked up by mainstream
human rights community in India. It is importardttthese narratives become
part of our understanding of human suffering.

If one is to understand the nature of the violega@st kothis and hijras,
what emerges clearly is the all-encompassingafdhee/iolence, its roots in
both state and civil society, the nature of danaslby the state, and the deeply
sexual nature of the violence.

Sexual violence is a constant, pervasive thdhtkaseanarratives. Along
with subjection to physical violence such asidgeand threats of disfigurement
with acid bulbs, the sexuality of the hijra atsmntees a target of prurient curiosity,
at the very least and brutal violence as its rt@she manifestation. As the
narratives indicate, the police constantly debieale by asking them sexual
guestions, feeling up their breasts, stripping #rahin some cases rapingthem.
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With or without the element of physical violencelh sictions constitute a
violation of the integrity and privacy of the gexual being of the person. The
police attitude seems to be that since kothisijeaisl dngage in sex work, they
are not entitled to any rights of sexual cihgens

The reason why the sexuality of hijras incitegsataitous violence could
be two-fold. First, since sexuality is often th& mbmate part of a person,
sexual abuse and violence can be seen as tiistematis tool of dehumanizing
an individual. Second, the sexual nature of ta¢imocan be understood as an
apt punishment for a trangressive sexuality. tBisgeon-conformative and
highly visible sexuality of hijras is so deephatdming to the conventional
social order, a punishment centering on a taggedtisexuality is deemed most
effective.

Apart from the sexual nature of the violence,arfetiiture of the violence
against kothis and hijras is its pervasiveness\as\alay reality. No space in
which the hijras move is free from violence dhtbat of violence. Nothing
illustrates this better than the fact that thee@oh Swati 's case (mentioned
above) intruded on the hijras’ home at will. Tolence itself owes something
to a systemic pattern of police harassment aedogplextortion and the
manifestly illegal and even criminal wrong-doittgegbolice.

However the pervasive and deeply sexual nateevadlence cannot be
explained by reference to the police alone. Seglvidéence has its roots in
deeper societal structures. It is often a conaniratia poor socio-economic
background and a transgressive sexuality/ gegréssiex, the unacceptability
of which is reinforced by the institutions of siwdiety, which sanctions such
extreme forms of violence. The next section shainis issocial institutions
such as the family, the media, and the medidalststeent which constantly
reinforce the idea that the norm is for a biollogiake to behave in a ‘gender
appropriate’ manner, i.e. like a man, and thexgityrlize the violence suffered
by hijras and kothis. In fact this report makeartngment that the extent and
nature of violence can only be explained by plelpsg heed to its roots in
social institutions such as the family, law, raadienedical establishment which
constantly reinforce the idea that the norm eslbarlogical male to behave in a
‘gender appropriate’ manner. The next sectibexainine the institutional
roots of violence.



Understanding the Institutional Basis for Violence

The scale, nature and extent of violence aggiasiriu
kothi sex workers as documented in the previqisratennot
be explained easily. This report seeks to argtieetirelence
has deep roots in both civil society and in thee S%hen it
comes to the issue of pinning responsibility éoridtence, it
lies with a diverse range of institutions whicbaanglicit in
the violence. The following analysis will sediot Isow the
institutions of family, law, medical establishisuaththe media
through their reiteration of a discourse whicktreraely
intolerant to gender non-conformity are actuaityptoit in
the pervasive violence which hijras and kotrsslgezt to.

The Family

The institution called the family is usually seea safe
shelter free from violence. Most media portrayarthly as a
haven in which the individual finds fulfilmemtd@and peace.
This commonsense about the family is further bseitleby
international human rights law. The Universal Deada of
Human Rights, the founding document of human rigs
notes that ‘the family is the natural and fundaahgnoup
unit of society and is entitled to protection loyespand the
state’ (Article 16).

Underlying this discourse on the family is thamgson
that it is an essential structure even for thegbiar of human
rights, including the rights of liberty and digriiywever, for
the hijra and kothi communities the experiendeedamily is
frighteningly different.

The institution of the family plays a significad m
the marginalisation of hijras and kothine family functions
within unstated, but nonetheless powerful, codeshwh
relentlessly monitor the borders of gendesir@nabt prepared

The institution of | [© tolerate forms of gender non-conformity.

the family plays a
significant role in
the marginalisation
of hijras and
kothis.

The following narrativdhistrate the Indian family’s responses
to their offspring’s emerging gender/sexual itentit
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Roopa, a 30-year old hijra st&esr Since | can remember | have always identifie
as a woman. | lived in Namakkal, a small towamith Nadu. When | was
studying in my 10th standard | realized thatftheaynfor me to be comfortable
with my self was to join the hijra communitgis then that my family of mother,
father, three brothers and sister found otretnaehtly met hijras who lived in the
city. One day when my father, a lorry drivewayaswy brother, encouraged by my
mother, started beating me with a cricket bkéd toyself in my room to escape
from the beatings. My mother and brother toggetherdreak into the room to
further beat me up. Some of my relatives intardéaredght me out of the room.

| related my ordeal to an uncle of mine who gav80and asked me to go home.
Instead, | took the money and went to live vatip ahijras in Erode.

| lived with them for three months where weneamnegdy dancing in various
villages and towns. From there | left for Dethila® | was surprised to receive a
letter from my parents stating that my motretouaysil. | rushed back only to
find that she was hale and healthy. They \belgimhe up and forcibly shaved my
hair. They threatened to break my legs if thesnedaegving home. They made me
do all the domestic work at home, work as archagfiather’s lorry service centre
and also supply milk. After five months | coendimiet any more of their constant
verbal and physical harassment. | escapedreuttceRelhi.

From Delhi | left for Bombay where | lived witieaimgra community and
most of us earned by asking for money frorhest@olpgndierwent the castration
operation and also informed my parents aboamieé back home to Namakkal
where my parents did not know how to reactswatigrtal hey insisted that | do
not wear women's attire like saris. This waseptdlade to me, and | returned to
Bombay where | lived for five years doing spgriooming ‘badhai’ and collecting
money from shops.

| used to visit home on a regular basis andygtia€iuaével of acceptance
increased and they allowed me to wear sairfBontagnl moved to Bangalore in
order to be closer home.

Kalyani reports that when she decided to gsaxfohange operation, at
first she could not talk about it with her favinién she did reveal her plans they
were so outraged that she had no choice away foom the family in order to
carry out her plans. After her operation shbdtdasdfather had broken his leg
and wanted to see her again. But he would sednethe condition that she
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would revert to her male attire. Kalyani refgeesbtong that it involved her self-
respect; if her father wanted to see her, heawemwtdaccept her as a woman
dressed in a woman's clothes. It had takendheme ltw accept the feeling in her
heart that she was a woman, though earliernghieéhdick the social support or
personal courage to express it openly as now.

Neera (21), who underwent a sex change opéaiaiguh wants to leave home
to do sex work but she has been told thatlisbe 8k her share of the property.
Her mother loves her but falls in line with terddtidding on this count.

Vasavi finds thathen she visits her parental family in theshiéldges to reassume
the role of the son during her visit. Her pareotsknow about her or her work.
She hopes they do not find out, because sleoni@mie to support them financially.

Manorama, another sex worker, put it ratherlsgarklyng that “When one opts
to be a kothi, the family rejects us. In ordey weelhave to take up sex work’.

Rani, whose family is wellsaffs that her mother and brother have accapted her
she is but not her father; she sends homenpdotfdsenself dressed as a woman.
Her family in fact woulée to set her up in some business, but shieiestet!.

What emerges strongly from the above narratihes ike family as a
social institution polices gender non-conformitgnms of attitudes, identity,
and behavior, and thereby reinforces the heteroegkist. The narratives
indicate that instead of protecting their chilthftbe violence inflicted by the
wider society the family mirrors and in fact pesveh arena to act out the
intolerances of the wider society. Those whoeviblatexisting social codes
which prescribe how a man is to behave are solbjgity humiliation, beatings
and expulsion from the family itself.

In this context of extreme violence and intoleraneeof the few cultural
and solidarity spaces available for transgenttet&irs the hijra community.
The narratives show that given the enormous deisséation faced by the
hijras, particularly in close knit communitieha tillages the only solace or
hope is when they get to know that there exigsmtbple like them who live
in the bigger cities. The violence inflicted bfatindy along with the intolerance
of a small community leads the hijra to go tgerlaity in search of a community
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which will accept her. This in turn contributeght® formation of the hijra
community as a largely urban phenomenon.

However the narratives also indicate that theiddstof the family
sometimes change to a grudging acceptance ohige tfeturns to the home
after becoming financially independent. In sones,dh® return is welcome
because of the hijra’s ability to financiallyatigge family, in others, the fact
of the hijra now doing sex work makes the accepkatenuch more difficult.

The extreme stigmatization surrounding transgressimund alternative
sexuality as well as sex work makes it extrefiieljt dor families to accept
their children. Further there are very few culswmaial resources for families to
draw on to enable them to understand the sexuggiader identity and behavior
of their children. However as the above stoustale some family members
are moving towards a grudging acceptance ofhitadnercs identities.

The Law

The law in India is a powerful force to controhifra and kothi communities

It has criminalized the very existence of hijcakadhis, making the police an
omnipresent reality in their lives. Apart fromioaimaws which have invited
the unwarranted authority of the police in the#sli the civil aspect of law has
not heeded the demands of citizenship and edaatie hijras and kothis. In
the following section, we will consider the fatigwi

z Historical Background: The Criminal Tribes Ac?,118
z Section 377 of the Indian Penal Code

z Immoral Trafficking Prevention Act, 1986

z Civil Laws

Historical Background: The Criminal Tribes Adt, 18

The roots of contemporary violence against tlaecbhinmunity can in fact be
traced back to the historical form that modermlawionial India has takdn.
took the form of the enactment of the Criminalegict, 1871, which was an
extraordinary legislation that even departed fierprinciples on which the
Indian Penal Code was based. To establish areaffeder the Indian Penal
Code, the accusation against the accused haprowvdu beyond reasonable
doubt in a court of law. However, the British sédmeeel that this system of
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‘civilized jurisprudence’ was totally inadequatdefaling with certain tribes
and communities who were ‘addicted to the syst@maimission of non-bailable
offences’. These communities and tribes werevpdittebe criminals by birth,
with criminality being passed on from generatigeneration. It fitted in well
with the hierarchical Indian social order, in whichescommunities were
perceived as unclean and polluted from birth.ddaedf a criminal tribe was
based on the notion that ‘crime as a professgedgasfrom one generation of
criminal caste to another: like a carpenter waslsl @n his trade to the next
generation, hereditary criminal caste members pasddn this profession to
their offspring’.

Once a tribe was notified as a criminal tribenethbers of the tribe
including women and children, would have to regigkethe specified authority,
with non-registration rendering the person lialgeosecution. Once the member
of the tribe was registered, he or she wasdidblpiinished with imprisonment
of up to three years if he was found in a placesoch circumstances as to
satisfy the Court that he was waiting for an opmbytto commit theft or
robbery. Further the registered person's moverasnestricted to the limits
prescribed by the authority and any movement etitsscauthorised area meant
that he could be arrested. There were more regsilaimed under the rules
the violation of which subjected the registersdmp&r more penalties ranging
from fines to imprisonment. All these provisions vielative of basic freedoms
given to more deserving colonial subjects. Mardw/eriminal tribes had to
contend with the police as an ever-present apthdedt to their very existence.

The linking of the criminal tribes to sexual narfarmity was due to the
perception on the part of the colonial administnathat the itinerant
communities had a licentious lifestyle. The itme@mmunities comprised
entertainers such as acrobats, singers, dagheydi walkers, and fortune-
tellers, who were perceived as a threat to threobrsiedentary societies. As
Meena Radhakrishna notes, “...the nomads’ laokpefrty, and supposed lack
of due regard for others’ property, is seen tthbeaa to the established order,
and their independence from rigid norms and constd sedentary societies
is found highly objectionable. In fact, itinerasisgen as a possible escape route
for the so-called outcastes and refuse of sedeotaties...In addition, for the
keepers of social morality, [their] lack of visagial institutions implied complete
disorder in their community life. Their lack oftten codes of conduct, and
absence of articulated norms of morality implsalwb licentiousness”.
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The link between criminality and sexual non-contfpreas made more
explicit in the 1897 amendment to the Criminalégildct of 1871, which was
sub-titled ‘An Act for the Registration of Crimifiddes and Eunuchs’. Under
the provisions of this statute, a eunuch was déenmelude all members of
the male sex who admit themselves, or on medjpattion clearly appear, to
be impotent’. The local government was requitezbima register of the names
and residences of all eunuchs who are ‘reasasaelgtesd of kidnapping or
castrating children or of committing offences uBdetion 377 of the Indian
Penal Code’. Any eunuch so registered who apfikaesseéd or ornamented
like a woman in a public street....or who dancdays music or takes part in
any public exhibition, in a public street....[cobkllarrested without warrant
and punished with imprisonment of up to two yeaxgtlo a fine or both'. If the
eunuch so registered had in his charge a boythundge of 16 years within his
control or residing in his house, he could belpeohisith imprisonment of up
to two years or fine or both. A eunuch was coediderapable of acting as
guardian, making a gift, drawing up a will or adgat son. A phrase used by a
British officer for the criminal tribes is equagdjyropriate to describe the colonial
perception of the eunuchs: ‘...they are absdlhgetgum, the flotsam and the
jetsam of Indian life, of no more regard than ¢lastb of the field’.

The sexual non-conformity of the eunuch thus eaaevede strictures and
penalties from the colonial administration. Beawnach was itself a criminal
enterprise, with surveillance being the everydhty.r&he surveillance
mechanism criminalised the quotidian reality whacé’s existence by making
its manifest sign, i.e. cross-dressing a crirfierad@ Further, the ways in which
eunuchs earned their livelinood, i.e. singingarardy, was criminalised. Thus,
every aspect of the eunuch’s existence wastsusjeceillance, premised on
the threat of criminal action. The police thusrbe@ overt and overwhelming
presence in the lives of eunuchs. Further, themergpt of personhood of
eunuchs was done away with through disentitlingftben basic rights such as
making a gift or adopting a son. Although somarcéssork has been done on
the former criminal tribes, no research has beenotiothe way the colonial
regime drew on existing prejudices to disentitlenarginalize the eunuchs of
colonial India. However, one can speculate that ofuwhat could be said
about the condition of the criminal tribes ap@aially to the eunuchs. The
role of the police in inflicting violence througd autside the law governed
their lives as much as it governed the livesfofrier criminal tribes. However,
striking as the similarities are, it is importanhdte that, because of the
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stigmatised nature of their sexuality, the eunaghsfound a voice in nationalist
or subaltern histories.

Even the criminal tribes, hard as their lot wdssdrae voices of support
in the nationalist movement. Jawaharlal Nehrextonple, noted that “...I am
aware of the monstrous provisions of the Crimiib&isTAct which constitute a
negation of civil liberty... An attempt should bearacdave the Act removed
from the statute book. No tribe can be classeidhasat as such and the whole
principle is out of consonance with all civilizextiples of criminal justice and
treatment of offenders”. However, such was na@ageof the eunuchs, who
were completely marginalized in all discoursdbesaiscourse of criminal law,
in which their sexuality and gender identity wameeptualised as a state of
criminality, and the discourse of civil law, inclwvthey emerged as subjects
without even the limited rights of other colonibjexts.

What is important about this historical backgrasiticht the contemporary
perception of hijras as thieves as well as tlaé\bolnce which is inflicited
against them can be traced back to this colgmddion which stands repealed
today in theory but continues to exist as paliediting culture of Indian law.

Sec 377 of the Indian Penal Code

Sec 377 of the 1860 Code was drafted by Lord Mgchuwdomes under the
Section titled ‘Offences Affecting the Human Baxaly'follows the section on
the offence of rape. It is not clear in what weagftence defined under Sec 377
is an offence against the human body. Its juresptiatl basis is rather the
conceptualisation of a specific morality of gamdesexual conformity and the
need to enforce the same on the Indian subjects.

Sec 377 of the IPC reads,

Unnatural offenceswWhoever voluntarily has carnal intercourse atljaastier
of nature with any man, woman, or animal, shpalliished with imprisonment
for life, or with imprisonment of either descripfar a term which may extend
to ten years, and shall also be liable to fine.

Explanation Penetration is sufficient to constitute the centeatourse necessary
to the offence described in this section.

This provision provides the sanction for the prbse®f certain kinds of
sexual acts deemed to be unnatural. It is impdotanate that regardless of
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consent these sexual acts are liable for prosgeatimed they are seen as
carnal intercourse against the order of natuhenart, woman, or animal and,
thus satisfy the requirement of penetration. Terstahd the nature and scope
of Sec 377 one would have to study the judicisiaiecunder Sec 377. An
analysis reveals that carnal intercourse agaorstehof nature is conceptualized
to include oral sex, anal sex and even thighesebytiroadening the meaning
of penetration beyond penile-anal penetratiorcalgsany form of sex which
does not result in procreation comes within thecrabSec 377.

Section 377 might not seem to be a very dangeowissgn in the context
of hijras or kothis if the acts were read ta®evhch all human beings engaged
in. However due to the nature of the homophobioulise, these acts are
specifically located in the bodies of queer p@&ofe.a homosexual or a hijra is
to draw the presumption that the hijra or the hemead is engaging in ‘carnal
intercourse against the order of nature’.

This particular interpretation of Sec 377 meansathgueer people,
particularly the kothi and hijra sex worker pojoumaire particularly vulnerable
to harassment under this provision. Going by theenaf availability of space,
most often it is these marginalized population&mgage in the sexual activity
proscribed under Sec 377 in public areas suctkaspa public toilets and
hence end up being vulnerable to arrest.

In Queen Empress v. Khairatil (AIR...), the psiispected the victim of
being a eunuch who dressed in women's clothes aedasions was found
dancing and singing with women, and arrested hder @ec 377. The Court
observed that the accused was a regular sodomite,tde medical reports
which showed a distortion of his anal orifice lhasvieis feminine behaviour.
While the Court acquitted the victim, the entirecpss of investigation and
trial ends up stigmatizing Khairati through arsinegorocess only on the basis
of her gender non conformative behaviour andtidenti

However the use of Sec 377 is still not fully dectad as it could be used
in many cases which might not have even reachgidlticeurt, for various
reasons ranging from their being decided at #leofethe police station, to
many that might not have been appealed. Thus fevlycases finally reach the
High Court and the Supreme Court.

It is important to note that there are no Indian las specifically
criminalise child sex abuse, so Sec 377 hasdrbanpresecuting cases where
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anal and/or oral intercourse with children wasviedoln a study of forty-six
judgements under Sec 377 of the IPC it came tahighthirty cases (more
than 60%) deal with child sexual abuse. Out a&f theesity cases involved abuse
of a male child by a man and ten involved abademfle child by a man. (See
Humijinsi, 2002, p71). However there are serioutafions in the use of Sec
377 to address issues of child sexual abusefasishef Sec 377 on ‘carnal
intercourse against the order of nature’ leavesrouis cases of child sexual
abuse where penetration does not occur. Child abysa as a human rights
abuse cannot be confined to the limits imposeedi¥73 and needs a separate
law to deal with it. The law would have to take astount the possibilities of
abuse of positions of authority be it in the famnilschool. It would also have to
take into account child sexual abuse as a cogtatuise of authority as opposed
to a single act. And finally it will have to mowayafrom the judicial
preoccupation with penetration and look more glatsitsle abuse of relationships
of trust and authority for sexual favours. Fuiterdea of using a colonial law
which infringes deeply on the core of individe&ldivm to protect children
from sexual abuse needs to be seriously questioned.

The case law indicates that Sec 377 has not bde¢a pssecute cases of
consensual sex extensively. However this doesinis Isignificant role in
perpetuating a certain kind of discourse aboutppmae which classifies certain
social groups as criminal and stigmatizes theif lselkaviour. It's extraordinary
that though one reading of Sec 377 is that it &stprexcludes lesbianism by
virtue of the ‘Explanation - requiring suffici@mgiration necessary to constitute
the offence’, it has been read expansively by 8taigtias to harass and
intimidate lesbian women as well. The discoursle @dmstructed queer people
as ‘unnatural’ and ‘perverted’ therefore hasféwt ef legitimizing violence
against all queer people. Further the law hdsettieoé practically shutting out
any further talk of queer rights as all actoremelye criminality of sodomy to
legitimize discrimination against queer people.

Immoral Trafficking Prevention Act, 1986

The chief instrument of the Indian state’s regulafi prostitution is Immoral
Traffic Prevention Act of 1956 (amended in 1986)se mandate is to prevent
the traffic of women and children into prostitutidocording to Sec 5(f) the
original Act of 1956, the volitional act of “a femafering her body for
promiscuous sexual intercourse for hire whethwmay or kind” is liable for
prosecution. Under Sec 5(f) of the amended A886f fhere is a shift of focus
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from commercial sex undertaken voluntarily tcsé&kaal exploitation or abuse
of persons.” The stated objective of the lavatiitking is not to criminalize
prostitution per se but to criminalize brothel ikggprafficking, pimping and
soliciting. In actuality, the enforcement of ITR¥ariably targets the visible
figure of the sex worker (who is also the weakastthe chain) and generally
spares the hidden and powerful system that sujyedrtstitution of sex work.
Thus the operational parts of the ITPA are Se¢tan8 which deal respectively
with prostitution in public places and solicitilmgfact the majority of arrests of
the sex worker take place under Sec 8, whiclsdb&rmfence of soliciting for
purpose of prostitution. This definition makeke#rcthat under Indian law sex
workers may, so to speak, exist but not be seetmrkes allowed to exist as “a
necessary evil” because it serves a male sekualtnes practice has to be
continually hedged around with legal stricturescgpbdarassment and
intimidation.

In modern Indian society, the State and its apisasat-the police, judges,
lawmakers—as well as social reformers have attestiptengle-minded zeal
to put down sex trafficking and rehabilitate seangbut in ways that violate
their fundamental civil, economic, social and Iseglts, and expose them to
organised violence, public stigma and discriimnatio

The ITPA has so far been analyzed as applyinghenwmo prostitution,
proceeding on the assumption that it is women rehtargeted by the ITPA.
The original Act of 1956 was entitled “Suppressibnmoral Trafficking in
Women and Girls Act”. Sec 2(f) defined prostituai®na female offering her
body for promiscuous sexual intercourse for hatherhin money or kind”
This Act in all its provisions specifically tadgete female gender. However
with the 1986 amendment, the title was modifiéthtonoral Traffic Prevention
Act,” and it became gender neutral. The wordsalé&mand “girls” were
substituted by the word “person” throughout thé2ext (f), Sec 2(aa), Sec (ca),
Sec (cb). However the change in the law hassoliedein any change in the
ground level since kothis sex workeisaaddy ever arrested under ITPA |, but
are instead picked up under provisions of thenlRdiaal Code relating to theft
and extortion.

The ambit of the Act now applied to both male amélfe sex workers and
possibly also to those whose gender identity dedsrminate. It is with the
1986 amendment that both male and hijra sex wbd@ame criminal subjects
of the ITPA. This provided the legal basis fostaarel intimidation of the
transgender sex worker population.
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Thus, under ITPA, all sex workers, male,femalgjemdace state violence
and public stigma and discrimination. On groundgre¥enting immoral
trafficking and protecting public order and decémeyolice exclusively target
people in prostitution instead of the institutibprostitution, including brothel
keepers and clients. Often the police proceedtatp@rsex workers without
any evidence of solicitation (as is required Sedgon 8 of ITPA) and merely
on the suspicion that they are prostitutes. Tlodupes an underclass of
permanently targeted people who at any timeldecttidoe assaulted in public,
merely because they happen to be there, takenoathaypolice station,
wrongfully confined and restrained there, subjextedmiliating treatment,
their earnings taken away. Sometimes, falsaedsdgel against them which
serves the double purpose of “solving” an exssm@nd keeping the sex workers
off the street.

Civil Laws

As per the Constitution most of the protection®utite Fundamental Rights
Chapter are available to all persons with sonie bigihg restricted to only
citizens. Beyond this categorization the Constitotakes no further distinction
between rights holders. However this de jureqgposstinot reflected in the
various laws governing the civil conduct of humiag$

Nowhere is this more apparent than in the treatofemarginalized
categories such as transgender sex workertakesriae position of hijras and
kothis, it is clear that gender non-conformity dusse a difference to one’s
ability to access basic civil rights otherwidald®do all other citizens.

Official identity papers provide civil personhdmaong the instruments
by which the Indian state defines civil personiseadal (gender) identity is a
crucial and unavoidable category. These idemrfickicuments like a birth
certificate, passport or ration card are a pedaorahe ability to enter into a
variety of relationships in civil and officiak$petfor obtaining driver’s licenses,
for accessing legal service, employment oppeguuitiversity admissions and
essential benefits including health care.

Identification on the basis of sex within therl@is®f male and female, is
thus a crucial component of civil identity as reduy the Indian state. The
Indian state’s policy of recognizing only two aagegfusing to recognize hijras
as women, or as a third sex (if a hijra wartagt)deprived them at a stroke of
several rights that Indian citizens take for grarttese rights include the right
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to vote, the right to own property, the right tonydhe right to claim a formal
identity through a passport and a ration cardivardrlicense, the right to
education, employment, health so on. (Neverttegasshijras through personal
effort have managed to obtain a ration card, iaglhigense or a passport by
declaring themselves as women.) Such deprivelimesdijras from the very
fabric of Indian civil society.

In north India there are instances of hijras siguhali election and winning
elections as MLA, Mayors and Councillors. Thesgertehowever become
vulnerable to legal challenge precisely bec#usealiffierence between the sex
at birth (male) and the assumed gender idenititgl@® Thus in another recent
case affecting the queer community, the MadhyasRrdajh Court upheld the
order of an election tribunal which nullified tleeteon of a hijra, Kamala Jaan,
to the post of Mayor of Katni on the ground thavas a seat reserved for
women and that Kamala, being a “male”, was hehegtitied to contest the
seat. Similarly the election of Asha Rani the ma@wrakhpur was annulled
by the court on the ground that she was not bialbgfemale. These decisions
essentially imply that one cannot choose ona@sdséxat one should remain
within the sex into which one is born.

What is important to note is that it is not onlgdg that is regulated by
law, but also sex. A person, once born into gne legally forced to live within
the same sex. Sex changes are not yet legaligegddndndia. Thus the binary
classification of gender into male and female abeéshnot recognize a third
gender category makes the transgender statuasotHggal nonentity. The
rigidity of the law is further exemplified in tkm§ of sex at birth as the sex for
all subsequent legal transactions. Thus a hijraighes to claim her legal sex as
female while being born a male is unable to do so.

In a cruel paradox while the transgender identity of hijras poses no problel
to the operation of criminal law and its roleriminalizing hijra existence
itself, the transgender identity becomes a stgniibok as far as accessing
rights under civil law are concerned.

The Medical establishment

The medical establishment has played a keyai@ating a culture of intolerance
towards hijras and kothis. The medical estabhsismgarticularly significant
in the lives of hijras and kothis both with regpeiaeir ability to access treatment
without being subject to discrimination and wisipeet to their constructing a
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self and identity for themselves. When hijras towdrdnsit to another sex or
gender, the role of the medical profession indieg this process is crucial.
The medical discourse has in fact classifiedetiisto “transit” as a Gender
Identity Disorder(GID).

According to the two main diagnostic systems, ICAhdODSM 1V,
transsexualism is a Gender Identity Disorder chwinere is a strong and on-
going cross-gender identification, and a debue &amd be accepted as a member
of the opposite sex. The transgender indivighaalexces a persistent discomfort
with his or her anatomical sex and a sense afdpaafeness in the gender role
of that sex. According to the Oxford Companion &dibne, “transexualism is
characterized by a passionate life-long conWnatane’s psychological gender,
that indefinable feeling of maleness or femalsrggs)site to one’s anatomical
sex..” There is a wish to have hormonal treatmérguagery to make one’s
body as congruent as possible with one’s psychlotmy. The objective of
treatment is to harmonize the psychological seiheiphysical sex.

Once GID is confirmed, one of the treatment opi®ssxual reassignment
surgery (SRS). In SRS there is no single mode&tohént: rather, variety in
approach is both supported and sought as pae obthinuing professional
discussion of the syndrome. The currently accapteéffective model of
treatment utilises hormone therapy and surgioabteaction and may include
electrolysis, speech therapy, and counsellingtleardpsychotherapeutic
treatments. The surgical reconstruction itselfl coclude construction of a
vagina, removal of the penis, testes, constratutitoris etc. According to a
report in Hindustan Times (Dec. 20, 2002), thetiplasirgery department in
Lok Nayak J.P. Narain Hospital in New Delhi regesutcessfully performed
SRS for a 27-year old transsexual Ranjan, oeesel/éral that this hospital has
performed in the last couple of years. The sundeciiy was a complicated one
lasting seven hours, was done free, which irate grospital would have cost
up to Rs. 15 lakh. According to Dr. Rajeev Ahtija, performed the surgery,
every year about a dozen transsexuals approdohn this operation. Such
surgeries have similarly been performed in Kerala.

However the accessibility of SRS among the hpuéapon in general is
limited. As Dr C Venkatesan, a physician from Gherates, “While educated
and wealthy ‘male-to-female transsexuals’ machass to surgeons and plastic
surgeons, many hijras are from a low socio-ec@tatugcand hence might not
be able to afford sex reassignment surgery. BRernot done in government
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hospitals; private qualified practitioners (géplasilc surgeons) also dont do
SRS. Some do SRS but charge heavily. Consemamtlgjjras go to unqualified
medical practitioners (‘quacks’) who do castration.

But the so-called simple castration that mamg hifxdergo at the hands
of “quack doctors” or senior hijras (called “ThamA”) has significant health
risks. As the first PUCL Report obser@$eh such operations are undertaken
by poorly qualified doctors in hazardous and uasambnditions. When
Manorama and her two friends decided to have é¢natiop, they found that
they did not have enough money for it and had sexiaork for a while to earn
the amount. A fellow hijra took them on paymeatoaaimmission to a doctor in
Dindigul who was known to do such operationsfew af Rs 5000, which did
not include nursing care. The doctor’s clinic wayg airless room with a toilet
consisting of three benches, which served asratoop@ble. The operation
was so painful that Manorama wondered whethes Mvardh going through
the pain in order to become a hijra. The operatimed out to be defective
leading to a severe infection, loss of urine cantrother painful complications.
The operation was not followed by a urine and bloazk up. Since the operation
was defective they have had to keep visiting aitirsdto deal with the
infections resulting from the operation.”

This kind of risk is not just limited to a few sdme is a pervasive part of
the hijra’s interface with the medical establighier. C Venkatesan notes,
“The risks involved in traditional castration pecacinclude death due to
neurogenic shock or hypovolemic shock or due teoilnd becoming septic.”
Even if death is not the eventuahtgny hijras mentionedccording to Dr
Venkatesariyrine problem following the operation” (urinagnssis/stricture
following emasculation by Thai Amma or quackéeandin health problem
faced by their community.

The problem of access to hygienic, professionaffamihlde medical
treatment is exacerbated by the legal positidR®argl castration. The law in
India does not contemplate the phenomenon of ésaradgy at all. In fact
under Section 320 of the Indian Penal Code (IlR@jasculating” (castrating)
someone is causing him “grievous hurt” for whielcan be punished under
Sec 325 of the IPC. Thus technically speakingifesaa voluntarily (with
consent) chooses to be emasculated, the doetbleisdr punishment under
this provision and the person undergoing the elatastoould also be punished
for “abetting” this offence. However under Sed &8%dPC an exception is
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made in case an action is undertaken in goodidltine person gives consent
to suffer that harm. The section reads “Nothinghnikinot intended to cause
death is an offence by reason of any harm whely itause or be intended by
the doer to cause to any person for whose bergeflone in good faith, and
who has given a consent...to suffer that harmtakedhe risk of that harm.”

In actuality, however, the legal process ismetiom by someone filing
either an FIR in the concerned police station ity a private complaint.
This does not happen in the case of SRS/castiabioth the doctor and patient
are consenting parties to the transaction, an@xtremely unlikely that they
will activate the criminal law process. Thus ihamedocumented case in India
of doctors and patients having been prosecutedusing grievous hurt or
abetting the causing of grievous hurt throughl8&t&. unlikely case that such
a process is activated, a qualified doctor whihnd&RS would be protected by
the general exception under Section 88 of the IPC.

.However the lack of clarity about the law hasshatpact on the medical
establishment. Hijras are unable to legally safeeand sanitised medical facilities
for castration. The few hijras who can find tleuress and a willing doctor
manage to obtain a surgery-like castration whaakvhois performed in highly
surreptitious circumstances, leaving little spaaguélity, efficiency and
accountability.

SRS is available in India but very surreptiolxgtors in India get
transsexuals and hijras to sign consent fonmg gtat they have cancer-related
complications and thus need the required surgeG/.\M@nkatesan observes:
“previously ‘neovagina’ creation (creating a vidgnaath in an emasculated
person) was being done in the Government Genespitédon Chennai. But
nowadays, it is not being done because of latdre$t and expertise in Urology/
Plastic surgery department of the hospital anthedanse of the ambiguous
legal status of sex reassignment surgery (SRS).”

Apart from the “grievous hurt” provisions in IP@stdrs are also worried
about the validity of the consent which the pagjieet to the SRS process. In
the unlikely eventuality of a case being filagshgadoctor the general exception
under Sec 88 only comes into play if there isc@igent. In the case of a
transsexual, this consent clause could be cldléemge the transsexual is
diagnosed as suffering from GID which is clasafi@dpsychiatric disorder.
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Further if the person is a child, the absencgpbrsudrom parents or legal
guardians can mean that treatment itself becoraasiable option.

Even the Indian Medical Council (IMC) and Indiaru@al for Medical
Research (ICMR) have not really responded tetiesofstransexualism. SRS is
a highly complex surgery that requires strict ptetaad guidelines to be
followed. However, neither the ICMR nor the IMCéhtormulated any codes
or guidelines and this lack in India is producngws ad hoc and incomplete
responses. For example, counselling constitirigsoatant component of the
whole surgery, which is often never made avilat@desgender people.

Thus if one were to summarize the interface afe¢decal establishment
with hijras, it's clear that SRS is very expamslviberefore very difficult to
access, making it almost a luxury and beyondattte adEa common person.
However it is available at the following hosphéis:/(www.geocities.com/
pri_29 2000/indianbeautyl-6.ntml) Hence hijrdéxk on those who are
willling to operate under conditions which endathgdnealth and even the life
of the hijra person.

In this context the first responsibility of both skke and the judiciary is
to decriminalise “voluntary emasculation” aneégalk &nd ethical protocols for
performance of SRS and castration facilities en twrévoid any incomplete
and ad hoc responses. A clear strategy thaeseskérgilisation and legalisation
needs to be evolved to make these surgeries emsigeslefficient, accessible
and affordable.

Dr C Venkatesan observes: “Many hijras want SiSdone freely in
government hospitals. Also, many want mammopagigpplasty as well as
procedures for facial hair removal, scalp haithgao changing their voice.
Many hijras take hormonal tablets /injection® diocmonal therapy is not
offered by government or private doctors.”

The non-availability of these facilities combirigckme hazards and risks
listed above mean that the medical establishrodutes the effect of reinforcing
the low sense of self-worth that hijras in géaelaln fact due to this low sense
of self -worth and due to non-acceptance by ameilies, many hijras we met
had thought about or attempted suicide and maeycarsuming alcohol. The
shabby treatment that the hijra receives at the bbtine medical establishment
ends up eroding the hijra’s sense of self in§teawrighing it.
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The Media

The media is a powerful site through which opinidestities and selves are
constituted. The images and representations pfeiti@a become a part of a
common cultural memory as well as mould our very afahinking about
iIssues. In the contemporary world media imagésprieous and play a powerful
role in conditioning the way we think about thddvor

The prejudices and feelings that most peopleaengdrout the transgender
people are shaped in very powerful ways by theewinéch can either reinforce
stereotypical ideas or question the way evenms@rld are represented. With
respect to the representation of transgender ,paopleotices that the media
largely mirrors and even constitutes the commadipess about the transgender
community in India. It is a powerful source throwgich intolerance against
gueer people is insistently reiterated and theggtyized.

The representation of kothis, hijras, homosexudlsgarsgender sex
workers in the media constructs the filters thradgbh these marginalized
communities are perceived and hence treatedgottirrg about kothis, hijras
and transgender sex workers, the local medi&(lghsh and Kannada) follows
the heterosexist logic of seeing them as luaizly slled evil. What follows is a
content analysis of a number of recent news Staties/eal underlying attitudes
of popular media towards transgender people.riaxhsection we will examine
how this representation is undergoing some chami@sthe pressure of
organizing by the queer community.

Arrest of transgender sex workers on chafgasdftdibbery:

On 5 July 2002, the police of Upparpet statiost@addour male sex workers in
the city on charges of robbery and theft. Stotgeny (jewellery, cash, and
electronic goods) worth Rs.3 lakh was allegedetbéan recovered from them.
The police accused them of waylaying people istidajed Cubbon Park and
taking them to hotels where they were robbed @&ncedointo sex and then
blackmailed. The police booked 20 cases of tdafilamery against these four
male sex workers and illegally detained them Wptrapet Police station for
more than twenty five days, but have not yetdildthrge sheet against them
after more than six months.

This case was widely reported in the English messpBeccan Herald,
The Hindu and Times of India) as well as in Kannadeapapers (Prajavani,
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Vijaya Karnataka, and Kannada Prabha). But thésremoe quite sketchy and
depended exclusively on the police files andtdittermpt to get the version of
the accused. More important, all the reports (iverexception of Times of
India) uniformly link the criminal offences togberual orientation of the accused:
“Four gays involved in dacoities held” (Deccarldjgfihe accused are said to
be homosexuals” (The Hindu); “Robbery: Homoseauaisted” (The New
Indian Express).

The suggestion is that persons exhibiting homdsetxagiour are naturally,
and more likely than others, drawn towards crityinfilbm here it is only a
step towards constructing homosexuality itsefibias af crime. This equation
of crime and homosexuality is quite common ingpaticounts of activities of
sexuality minorities, especially of hijras. IntfecBangalore police have gone a
step further and are officially resorting to cahpmnofiling of hijras alleging
that all of them were doing sex work in orderdimtsmstomers and rob them
later.

Thus, a report in Vijaya Karnataka reports Rodioenissioner Sangliana
directing hijras in the city to come to his oft&keing their photographs and
fingerprints, and warning them against engagdnagriasexual activities, criminal
activities, and prostitution. Such blanket condgomeand targeting of an entire
community as prone to criminality is a throwbathkea@olonial categorization
of so-called “criminal” tribes. What is unfortumatbee tendency in the media
to uncritically accept and publish, without crbesking with other sources,
highly biased and sensational accounts put ol Ipplice. (When PUCL-K
protested against such police-inspired reports, IBe@ess did publish a
correctional write-up the next day, but the otherspapers ignored it.)

The Chandini Case:

On Dec. 1, 2002, Chandini, a hijra, died of selsaras in her home in
Kammanahalli, Bangalore. She had been marriednapdakash, a painter,
who claims that he was unaware of Chandini's geedtty till the day before
her death; his reaction of shock and outragel as Wisl threat to expose her to
his parents drove her to commit suicide. But maag iwho know Chandini
discount the suicide story completely and allagdrianaprakash, who met
Chandini in a hamam, had a long-standing relaijpmwegith her. In fact,
“Sangama’ has a videotape of a hijra function shdnamgprakash with
Chandini and many other hijras. These hijrasaaténanaprakash of murdering
Chandini for her money and jewellery. Along witminees of the collective
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“Vividha,” they staged a demonstration on Ded)(2,2and demanded that

Chandini’s death should be treated as a murdandaseimpartial probe should

be conducted. But the police have turned downdeesmnds and have stuck to
their version of the death as suicide.

On December 4, 2002, major English and Kannadaaeers reported
the sensational news of Chandini's death asdesb&sing their report, as
usual, entirely on the police version. It waslatelythat the hijras’ allegation
that her death was in fact a murder was publishled hewspapers as part of
the coverage of the hijra rally on December 8, 2Z0@2popular Kannada
weeklies, Police News and Lankesh Patrike, pdllisihndéong exposes, one
sleazier than the other. The story in Police R@w(02) starts off as an exciting
heterosexual romantic tryst between two stramgeérgitns into a sordid
nightmare of an unsuspecting young man trappethartage by a wily hijra
whose sexual identity is revealed only after thegeaHere as elsewhere in
society Chandini’s sexual and cross-gender idkes&gn not as choice but as a
deception, a trick to lure innocent men with. livgthe process of becoming
a hijra (a biological male taking on the genderofalhe female), the story
portrays Chandini as an attractive young womdnetitlark secret is revealed
and is represented by the writer thereafter de anpaster—"Chandini alias
Nazir’. Suicide by Chandini is seen as the ordippow/ay out of an impossible
marriage. This is reinforced by a gruesome phatogir&handini’s charred
body. This melodrama of intrigue, exposure arstrogitiae is presented entirely
from the husband’s point of view as the narrativee®@n Jnanaprakash’s
frustrations, deflecting attention from the traimaatath by burning of Chandini.
The main article underwrites the police versitreafeath as a suicide, while
the hijras’ allegation that the death was noti@edgut a murder is reported
briefly under a separate box item; it is suggleatede hijras are trying to put
undue pressure on the police to launch furthestigagons. In fact the police
are under an obligation to treat the wife’s dgdibirining as an unnatural death
requiring further investigation. So far the pdlaes refused to conduct this
investigation.

The article in Lankesh Patrike by R. Somnath (2802) repeats many
of the characterizations of the Chandini casdiae Rews. Thus it supports
the police version of the death as suicide antheddgas’ demand for an
impartial probe not as an expression of proteas louwarranted intimidation,
preventing the police from doing their job. Agaie,hira community is
represented as trapping males into marriage as aibkers who are unsure of
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their gender orientation into undergoing sex clogragations. But the Lankesh
Patrike article goes much further and sets upjrdeds a race apart, freaks of
the underworld, half-man half-woman, almost dewligheir customs and
practices. (The Kannada word “anthara pishachifiesga ghost, animal or
man, in anguish for want of habitation, condemmetetrnal wandering, like a
wandering Jew). Sangama wrote a spirited rejtmrttles article pointing out
that the article’s lurid stigmatization throwd ligit so much on transgenders
but on the writer's own homophobia and transphbiepnfusion and ignorance
about transgender identity (referring to themnaltelly in the masculine and
feminine genders), and a rigid sexual morality.

As in much regional media, the article freelyausmsety of derogatory
epithets to describe sexuality minorities suclhaga, kchakka, gandu
(homosexual), and napumsaka (eunuch), and soeooofimonly used word
“eunuch” merits special mention here. It is bawsaa antiquated and patriarchal
notion of gender and sexual identity that stemglgritom masculinity and
sexual potency as the norm. Given such a notesexhreassignment surgery
undergone by hijras to embrace a female idenpgaegpas grotesque
emasculation. Again, the writer describes withefi@screvulsion many marriages
in which the man lives off the earnings of hia pgrtner as if such sexual
exploitation is peculiar to the hijra community @oidrepresentative of many
heterosexual marriages as well. Basically, dleebaatiiays the writer’s inability
to accept the complex reality of relationships amditids among sexuality
minorities that do not conform to the regime oétusiexist and patriarchal
morality. It is ironical that such a vicious artrghich depends on the police
version should be published in a supposedly pregrasd anti-establishment
publication like Lankesh Patrike. It seems that Mut@mes to sexual minorities,
the media, despite repeated exposure to thisarsgues own emerging
predilections, remains in the grip of gender steesotyml the heterosexist
ideology.
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Kothi and Hijra Sex Worker’s Organising in Bangalor

As aresult of interventions by a number of ggb&s groups,
the kothi and hijra community has been spurredniablizing
against discrimination by both the state and golriethis
section, we will look at a number of strategiekgsapby
hijra and kothi sex workers in Bangalore to oegduweimselves.
These strategies are:

1. Formation of a collective by the hijra/kothi roomity
2. Crisis intervention in cases of violence
3. Media visibilization

Formation of a collective by the kothi/hijrarkexc@omunity
and poor/non-English speaking sexuality minorities

One of the significant moments of kothi, hijra anade sex
workers’ organizing has to do with Sangama’si@vastan
organization working for the rights of sexualityortias.
Initially, Sangama kept a low profile, confinim@dativities to
providing documentation support for researchessxwality
iIssues as well as offering counseling servieeaiatity
minorities. It also arranged regular film screzamjlectures/
discussions in order to create a public discausexality
minorities in Bangalore. Yet Sangama’s suppondsaisdially
drawn from social activists and sexuality mirsfitcen
English-speaking backgrounds, and they hardignhecisacts
with kothis, hijras, and transgender sex workers.

But the situation changed as Sangama and othertsupp
groups of sexuality minorities came to realizerizing
sexuality minorities for their rights could notabkieved
without bringing in issues of gender, caste acld$anguage
abackgrounds and other internal differences amemng. th
Accordingly, attention began to focus on the prsbknd
. special challenges faced by sexuality minorivies fr
,egconomically and culturally underprivileged ssaiimociety,

n especially kothis, transgenders, and hijra sextsvork

St The first attempt at mobilization took place wheswa

(lfOthIS and hijras who had been in touch with Sandam
, some time took the initiative in forming “Snehgshfar non-
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English speaking sexuality minorities. This sroafl gsed to meet at Sangama’s
office for a while until June 2000 when the pali@sted a kothi on trumped-
up charges of theft and kept him for eight daypparpet police station lock-
up in illegal custody. The police seized histdiantlect information about the
whereabouts of kothis in Bangalore and went oofdheir usual “clean-up
drives,” in other words, assaulting sexuality msoillegally detaining them,
and extorting money from them and so on. The podicgaign sent shock
waves through the sexuality minority communityaimgBlore, and led to the
precipitate closure of “Snehashraya,” as its nseffelaeing arrest, stayed away
from Sangama, which had also briefly come und=r gdveillance. The police
action was an object lesson for sexuality misanitBangalore: in the absence
of an effective mechanism for crisis interverntwas easy for the police, with
a few selective actions, to shut down an emergvegnent.

Despite this initial setback, several kothiss laijrd transgenders persisted
in their mobilization efforts which achieved ambagakthrough when Sangama
started in February 2002 a Sunday drop-in centeexXoality minorities from
the poor and non-English speaking background® Weee over forty people
in the first meeting, more than half of whom wexie sex workers, and there
has been similar participation in the other Suméayings. Most of the people
participating in these meetings identified theassab/kothis or double-deckers,
while others identified themselves as bisexbglasarGenerally, around five to
ten participants in these meetings are Muslins®aralof them don't understand
Kannada well; one or two participants are frorh imatta. Hence most of these
meetings are conducted in Kannada and Hindi/UlteiSinday drop-in center
initially was just a space where they could nees tike themselves, and share
their feelings and problems. Gradually, the geaupdd to look more directly
at the issue of oppression they were facing fropolice and society, to
understand its causes, and eventually to develmgreousness of their rights as
sexuality minorities.

The groundwork for this mobilization had beendartler when Sangama
launched two outreach projects for homosexuadlidiseales and kothis as
well as for hijras and kothis under which fivegddieldworkers would contact
sexuality minorities in parks and cruising arsts to their problems, and
intercede on their behalf with the police wherssae The outreach projects
were successful in establishing contacts widfe alember of kothis and hijras
who started to visit Sangama regularly (aboun i@m average on a daily basis)
to seek legal advice, counseling and other foamssistnce. Sangama in the
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meanwhile had shifted its office to a more comvérgation near Shivaji Nagar
Bus Station having direct city buses from anywliargalore. Besides, Sangama
was close to cruising areas in the city as togliadise stations involved in the
harassment of sexuality minorities, and this diablerganization to intervene
In crisis situations. It also started providired &g through lawyer friends who
provided free legal services to homosexualsalsideotihi and hijra sex workers
and lesbian women, especially when they areldoyabtepolice, and negotiating
with their families and providing other forms ppsu.

Another factor that helped in the mobilization ggeovas the concern
expressed repeatedly in the Sunday group megtongs bBnd hijra sex workers
that they face extreme harassment and abuse frpolitkee Hence it was
important to link the movement for sexuality mtresrights with the discourse
of the sex workers’ movement. This entailed woskihggroups involved in
women sex workers'’ rights, such as “DISC,” “Vima¢H&amraksha,” “Nele,”
“ALF" and “DMC.” Representatives of these grosipgell as from Sangama
met S.M.Krishna, the Chief Minister of Karnatak&ugust 2002 in order to
submit a memorandum against police violence aodaexs in Karnataka. In
order to address issues of sex work and tosasbi workers’ concerns within
other social movements, these groups have foffFmdira for Sex Workers’
Rights” in Bangalore which is currently involvedampaigns against laws
criminalising sex workers such as ITPA. One widjoe activities of the “Forum
for Sex Workers’ Rights” was a public protest durZ82002 in front of Town
Hall in which kothi and hijra sex workers took alartg with female sex workers
(the latter vastly outnumber the former). Thidollasved by a two-day workshop
for sex workers which was attended by sex wiketse four states of south
India, who also subsequently participated in thidyv8&unday group meeting.

However, in the context of mobilization of sex arstkwe need to
differentiate between hamam-based and non-hameadhhjaa/transgender
people, for while street-based kothi and hijravadoers have enthusiastically
joined the burgeoning sex workers movement dntg®this living in hamams
are not as willing to identify with sex-worketatives (mostly comprising
street-based women sex workers). This is beesassethworkers have fears of
being targeted by the police, though some of tltkpadicipate in the Town
Hall meeting. The hamam-based hijra communityafdbare has only recently
begun to interact with Vividha. Reaching out tmthas been difficult as they
are quite wary of outside intervention. Visitimgyams and beginning to work
with them has been a slow process largely dwefaxthhat marginalized as
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they are, they have evolved their own ways witltetiie transphobic society
and the state, and also partly due to the forthsiizeture that exists in hamames.
Sangama has been slowly developing its contactsewmlany hamams in
Bangalore, and they hope to increase their irasaatth them over the next
six months through regular visits to the variauarma.

Along with establishing linkages with the sexmsonkeement, the Sunday
group also attempted to get involved in diffessoies and different people’s
movements. Towards this end, they invited manyrhuglats and women’s
rights activists to address and participate iSuhday group meetings. The
Sunday group also actively participated in thegpsodnd dharnas under the
banner of the People’s Initiative for Peace @I&yihg the Gujarat carnage,
Karnataka Citizens’ Initiative against War (KCIAVdhamatha, Narmada
Solidarity Forum (NSF), and Mahila Okkoota and namdihgr initiatives. The
increasing participation of hijras and kothisasdlprotests has to a great extent
visibilised sexuality minorities’ concerns in therities rights’ groups.

This process of collectivization, both internallyedl as by networking
with other social movements, gave a lot of sétexmre to kothis, hijras and
transgender sex workers in Bangalore who starsédgeoolice violence. The
formation of “Vividha” shows that kothis, hijrasl, aansgender sex workers in
Bangalore are at last moving from being silemiict working collectively to
fight for the rights of not only sexuality minestbut also other minorities.

Crisis intervention in cases of violence

This might be one of the most powerful strategnesh has been employed in
Bangalore towards building a sense of commultitgecEntly the interactions

in the lives of the hijra by outside groups havarméhe nature of anthropological
studies about how “exotic” or “curious” the prest€ the hijra community are.
To questions by hijras as to how these studied bendfit them there have
been no answers. Naturally, there is a distrusganarginalized groups about
whether such interactions would ever benefit them.

Further in the case of queer people, the feangfdaged as well as the
fear of both societal and state violence tendpgkeple in a state of continued
disroganization. Over the last two years, thebedasn active struggle against
such fragmentation and sense of distrust botm whhnicommunity as well of
well-meaning social action groups.

The first PUCL report indicates that the policéalage on the fears of the
gueer community of being outed as well as ther deepetal homophobia in
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order to blatantly subject queer people to alkfofrharassment and violence,
knowing fully well that the victims will never leingle them. (However police
harassment tends to impact English-speakinglg@ssensd low-income queers
more.)In such contexts, interventions can be na@as levels. The experience
of the Bangalore-based group Sangama is instiuctsieg a model of crisis
intervention based on community mobilization.

The first strategy of Sangama has been to hduidgacommunity network.
This has primarily taken the form of establisimkg With the community so
that the violations of basic rights are reporteglfifist initiative in this regard
was the formation of the “Coalition for Sexualityokity Rights” (CSMR)
which received its first report of the illegalntiete of a kothi only after an
intensive distribution of over 1000 pamphletsuisialg areas about the rights
of sexuality minorities along with contact numberase of police harassment.
This case was taken up as a campaign issuenitiaéseeps have built up in
the community a sense of confidence that situatisidence and harassment
will be responded to effectively.

The second strategy of Sangama has involved rigllovion the
community-based networking by intervening actwelg members of the queer
community come to Sangama for legal help. Whehewanganization found
out about instances of violence and abuse, tles matttaken up in court. This
intervention on a case-by-case basis had a pogdigein instilling confidence
that crisis situations would be responded toxkorpe, in one case (which is
still in court), the police violence which resultesgrious injuries was brought
to the notice of the magistrate who asked theroeakcpolice station to take
action against the concerned constable. Accartiegidvocate B. T. Venkatesh,
who has been representing the hijra and kothioskersy this case has had a
positive impact on the treatment of hijras andkbththe Cubbon Park police.
Today the police know that there is no impunitypfdice violence inflicted
against hijras and kothis as such violence wordddomded to at the level of
both legal and collective intervention.

Even bigger challenges have been faced with datemmiOne such
situation arose when the flat-owners’ associitebailding in which Sangama
IS housed objected to hijras visiting the Sangam&es. When the police at
the instance of this association refused to ghaswtb use the Sangama premises,
letters were written to the Police Comissionacoir General of Police (DGP),
the Chief Minister, Chief Justice of the High Cobetional Human Rights
Comission(NHRC) and the International Gay and LedHianan Rights
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Comission (IGLHRC) with the objective of pressgithe police to cease
their illegal action. The Chief Minister respormedoting that he was having
the matter investigated, assuring Sangama tleatgalesses will be checked. A
letter by the NHRC to the Commercial Street paliagon had the effect of
Sangama getting an assurance from the polideethatauld protect the rights
of all residents in that building, including emgeeyand visitors to Sangama.
The police were not only forced to back down battalensure the protection
of the right of hijras to freedom of movement.

However crisis intervention has to be sustaingg@oéioe violence tends
to intensify the moment pressure is eased. In [2@0&h there were a spate of
incidents of police assaults on the street-babkedrna hijra sex workers. On
26 March 2002, a kothi sex worker, who is als@physhallenged, was brutally
attacked by the police near the Bangalore bas.stati27 March, the Cubbon
Park police arrested a kothi sex worker, who & péer educator in an NGO
working among MSMs (men having sex with men) onAHDS issues, on a
false charge of theft. She was brutally abusattenqustody. Sangama got her
out on bail on 30 March when she was producee ioawt. On 26 and 27
March the Cubbon Park police arrested five kotin@ders on false charges of
extortion. They were severely verbally/physicalBllgeaibused in custody.
Sangama got them out on bail on March 30.

To complement the legal intervention, a vigoreoupaign was launched
at many levels, including press conferencesputest rallies, representations
to police officials, the Chief Minister and the NIHIRnd e-mail campaigns.
This campaign was covered by the media, espedfadlyKannada press, in a
very positive and supportive manner.

All of this increased yet further the confideneéslef hijras, kothis, and
transgender sex workers who despite continuirg\polence resisted it actively
by invoking their rights and claiming the suppb8amgama. The result was
that there was a drastic reduction of policetadsoim the extent that in the last
several months, there have been hardly any cpekseohbuse of sexuality
minorities in police stations or outside in Bargdiothe meanwhile, the Sunday
group transformed itself into “Vividha,” an autooosncollective of sexuality
minorities (comprising mainly hijras and kothrs3,af whose activities was the
highly successful protest demonstration againsdi@ifsadeath on 8.12.02. It
was the first time that more than 150 queers aarpeldicly on the streets of
Bangalore. During the rally, “Vividha” produceldaater of demands including
repealing Section 377, The Immoral Traffickingersdhs Act (ITPA) and
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recognition of hijras as women with equal oppdrésnand providing
employment, housing, and rail travel concessitmsnto

Increasing Visibility in the Media

The year 2002 was notable for the hijra commurigngalore for a number of
events that visibilised their concerns, thereingl@vimpact on media coverage
over the last few months. The first event waslijne Habba 2002” organized
by YMCA, the Lions Club, and other organizatioassociation with “Sangama”
on 24 August 2002. It was a festive occasion lbdgem with sports events
followed by cultural events such as singing, dapogtry reading, cat walking,
fashion show by hijras, and self-narratives byereofithe community. The
event was well covered by the media (includin@#aand Telugu satellite TV
stations) which highlighted the enthusiastic geatiicn of hijras who had come
from all over India and also approvingly quotedlidaBas’s public rebuke of
police commissioner Sangliana’s thoughtless remdrksasrand male sex
workers. Asian Age and New Indian Express gdee saverage to the nine-
day All-India Eunuch’'s Conference held in Dece2fib8; splashing photographs
on their pages of hijras singing and dancing darghgonvention. To be sure,
there was an element of exoticisation and seakstnon such a representation
of the hijra community whose uninhibited express$iteir sexuality and lifestyle
makes them objects of scorn and ridicule in thdgrgmress. Still, their gay
abandon captured in these photographs marks,g¢@gtant, an affirmation of
hijra cultural policies, and certainly a welcorpartiee from the usual
construction of hijras in the media as lonelyn&ated, and dwelling in the
depths of a gloomy and perverse underworld. €ssetion on popular culture’s
representation of sexuality minorities in the PREport on Sexuality
Minorities.)

The positive representations in the media ofdsfigity have undoubtedly
had an impact on media coverage of issues antisamdtee hijra community
as well. On December 8, 2002, “Vividha,” the sewuradrities’ collective
(comprising mainly, though not exclusively, majnaskothis) organized a very
successful procession and public meeting in Banvgailch was joined by other
individuals and groups of sexuality minorities,amurights and women'’s
organizations, and friends and supporters of t@waty. A series of news
reports and articles have recently appearedlisipetie regional media, about
police harassment of kothi and hijra sex wofBerapril 2, 2002, a press
conference was conducted jointly by PUCL and SI@HREhis issue, and it
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was widely covered by English and Kannada newspafewas followed by
two sympathetic articles on Suroopa, a transgatidest, relating her painful
experiences as a hijra and her efforts to seleoenaand dignified existence.
Similarly, Janavahini and Agni, both Kannada ptibis, have carried full-
length and front-page features about the poliasshaent of “Sangama” and of
kothis and hijras in Bangalore. There were atsledeeports in February 2002
about the attacks on Nippani sex workers andtigamizations, “VAMP” and
“SANGRAM.”

Most of these reports have been very positivgpgadts/e, free of negative
stereotyping and exoticisation, focusing on tiseni¢mands, and treating them
not as a race apart but as part of a community \Wwhosan rights are often
violated by society and the state. Such sympaihetiage was prompted by
the fact that hijras, kothis, and male sex waraers out as a collectivity not
only fighting for their rights but also identifythgmselves, as in the public
protests following the Gujarat genocide, withttbggles of other minorities
(religious and linguistic) and marginalized péeplaen, Dalits, Adivasis etc.).

In responding favourably to this emerging poldimna of hijras,
transgenders, and male sex workers, the medieoigsd carrying out its
developmental function of providing space to rmatidn of emerging social
groups in a changing society. But improved meadieage is also due to the fact
that a number of human rights groups, women'sgrang sexuality minorities
groups had prepared the ground by their advoleemygth public meetings and
rallies, press conferences etc.)

Hence two broad conclusions can be drawn from'syceadi@rage of hijras,
transgenders and male sex workers:

1. Queer rights groups need to be pro-activeiagpoach to the media.

2. Politicisation is essential in order to claimgamgespaces in Indian society.
Politicisation gives visibility, which is a stejrds acceptance.
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What does the future hold?

While these are indeed encouraging developmérgs in
empowerment of the kothi and hijra community, therether
strategic areas of mobilization that have yeetplmred. One
such area is the powerful institution of law whege
community’s intervention can have a crucial imp#aice in
this section we will look at three legal stratedieh can be
employed:

A.Mobilising existing legal frameworks
B.Challenging the existing legal frameworks
C.Using progressive international legal develtgpmen

In this section we will provide certain materiathvhi
enables us to think through the strategies asweltlemystify
the legal process as it currently functions. Wackilde basic
information such as rights on arrest, samplepipéitations
etc. The section on Resources is also meantlie arbcess
of strategizing for the future through mappingxisting hijra
and kothi supportive institutions and organizations

A. How existing legal frameworks can be mabilithedhijra
and kothi community

While itis true that the existing legal frameemds up serving
the interests of the powerful, it is not a totadiastructure,
for there are many spaces in the law which caaderaatively
to build up a jurisprudence of citizenship rigit$ifra and
kothi sex workers. The system of rights to whizkns are
entitled are laid down in the Fundamental Rigldpteh of
the Indian Constitution. Many procedural safeguares
specified in legislations such as the CriminaddvnecCode,
1973. A citizen is entitled to file a case in figh Bourt for
])yiolation of their fundamental rights. Any violatod the
Lriminal Procedure Code can also be taken cognizang
ethe concerned magistrate. Offences which are tedmgiinst
dmembers of the hijra and kothi community can heghtdo
cehe notice of the concerned police station. détheechanisms
t$ail, the National Human Rights Commission can be

| approached.
S.
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While these approaches may not always producesitesl desults, they
are part of a strategy of putting pressure oratieets recognize hijras and
kothis as citizens. We will briefly explore thdesnénts provided under three
legal frameworks—the Constitution, the Cr.P.C. tla@dProtection of Human
Rights.

1. The Constitution

The Constitution of India is a foundational docuntleait sets out a series of
rights which every citizen is entitled to. Theetitis entitled to move the High
Court or the Supreme Court in case of violatiangfof these fundamental
rights—to life, freedom of expression , equdtty,@f crucial significance to
hijras and kothis would be the constitutional sarfdg of :

a) Right to equality

All persons have the right to equality befotavhes well as the equal protection
before the law. This right can be violated bo#xégutive /legislative as well as
judical action. The right to equality is furthgraexied upon in Art 15 and Art
16 wherein discrimination on the grounds of g@wlgbited both in terms of
access to public places as well as in terms oyreemgl by the state. There
exists a case for seeing if discrimination agigriastand kothis does indeed
amount to discrimination on the grounds of sex.

b) Right to freedom of expression

The Constitution under Art 19 gives to every pdisonight to freedom of
speech and expression. It is possible to make @ngtiment that when hijras
and kothis cross dress that becomes a partghtioé €xpression itself. However
this ground has never been articulated in Cormtiélitterms. However it is
important to note that this right can be restrigteter Art 19(2) on the grounds
of public order, decency or morality.

c) Right to life

As articulated repeatedly by the Indian Suprenrét@euight to life includes
the righ to life with dignity. The right to lifesalincludes the freedom from
cruel, unusual and degrading treatment. The adketwith dignity is a de jure
right which hijras and kothis have as per Indiastitutional jurisprudence,only
its never been mobilized in their favour.

If the Fundamental Rights(See Annexure |) aateddly the state, then
the person can move the concerned High CourtpoerSa Court. Thus for
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example, if a person is illegally detained, theCGtgrt or the Supreme Court
can be moved to question the detention through afwlabeas Corpus. The
Constitution can be used to not only question dsirative/ executive actions
which violates fundamental rights (e.g., the padicallowing you to freely
access a public space) but also to challengki@wsalate Fundamental Rights.
Thus for example if you feel that Section 374rdisates against homosexuals
having sex but not heterosexuals, the law challeeged on the basis of the
right to equality (Art. 14), freedom of expreq#ian 19[1] a) and the right to
life (Art 21). At present there is a Constitutichallenge to Sec 377 which has
been filed in the Delhi High Court and is pendiisgpakal.

2.The Criminal Procedure Code

The Criminal Procedure Code lays out the procdaatrshould be followed
when the criminal law is set in motion againsparson. The police and the
judiciary have to proceed only in conformity i law with respect to all
processes of investigation, trial and detentram® iBis not possible to cover
the whole series of procedures envisaged inRIt& @e will deal with certain
relevant areas in the context of legal empowemengy marginalized groups.

In the case of a cognizable offence (the mosss&fences are classified
as cognizable under the Code), arrest may be mtheebasis of a reasonable
suspicion or credible information being receive@rf@st the person must be
produced before a magistrate within 24 hourqdfs®n is assaulted in police
custody, they have the right to ask the magisiraend them for a medical
examination. The person who is arrested museasmimunicated the grounds
of his or her arrest. (See Annexure Il)

If a person is complaining of an offence whichalkas place, such
information shall be recorded in writing and sidpyethe complainant. The
complainant has a right to get a copy of thelgitation Report free of
charge. If the Officer in Charge of the PoliceoBted¢fuses to register the FIR,
then a copy of the same should be sent to thenBempeent of Police.

In connection with the harassment and intimidati@ex workers, one of
the crucial provisions centers around bail. Keeepmothel, living off the earnings
of a prostitute, and taking or keeping a perstingg@urpose of prostitution are
non-bailable offences under the Immoral Traffi¢kiegention Act, 1956. This
means that the accused may (discretionary) leeleatiail. In contrast soliciting
(Sec 8(b), under which most hijras and kothis@raely picked up, is a bailable
offence, i.e., the accused shall (mandatoryghse@lon bail. This means that
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provided the accused presents a bail applicangvath an surety’s affidavit,
he or she cannot be denied bail. (See Annexufdéllnagistrate has the
discretion to release the accused on personaHbamyer if he does not do so
then it is mandatory that he release the accudbe accused producing a
surety. The surety’s affidavit has to be accompgragation card, salary slip or
bank passbook for the proof of identity. (SeexAreB/) However the problem
in the cases of most sex workers in the inabilyrange personal surety. In
such cases, the advocate for the accused acamvard &in application under
Sec 445 of the Cr.P.C. asking for the court tav &ile accused to deposit a sum
of money in court in lieu of personal surety.A8aeexure V)

In cases of offences committed against sex wloekees workers always
have the option of going to the concerned Podiiersand filing an FIR .( See
Annexure VI) If the police refuse to registerian thle accused can send a copy
of the FIR in writing to the SP of Police. In theraative , the accused can file
a private complaint under Sec 190 of the Cr.lbef0Ore the Magistrate.

3.The National Human Rights Commission

The Protection of Human Rights Act, under whichNdmgonal Human Rights
Commission (NHRC) has been set up, defimesn rights as “rights guaranteed
under the Constitution of India or Internationav@uants’. The mandate of
the NHRC under Sec 21(1) includes the power tarea@uo motu into “a
petition presented to it by a victim or any peosohnis behalf, into complaint
of... violation of human rights or abetment theredfSeé Annexure VII) Thus
on a violation of human rights, any person canrsarmdmplaint to the NHRC.
One of the ways in which power can be made addeusthy ensuring that
copies of every complaint are marked to the @ohamissioner, the Concerned
Police Station, the Chief Minster, the Home Minstel tae NHRC. (See
Annexure VIII)

B. How the existing legal frameworks can bgexhallen

While existing legal frameworks can be invokedwoecthat hijras and kothis
are entitled access to rights like every otlzencia large part of the effort has
to concentrate on changing existing legal framewthat the limited
engagement of the hijra and kothi community welhetlv so far has demonstrated
is that there are significant legal hurdles toveenpent.Changes in existing
legal frameworks can take three routes:

1. Campaigning for progressive law reform
2. Judicial interpretation
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3. Use of progressive international legal deveitsome
1) Campaigning for Progressive Law Reform

While the most visible obstacle is of course r88Gtfoof the Indian Penal
Code, there are numerous ways in which the Indiatosy framework deprives
hijras and kothis of some of their basic righésliimoral Trafficking in Persons
Act, 1956 and the civil law governing marriagenarehief areas that have
elicited recurrent protests from the community.ifip@rtance of a campaign
on the above laws is that it raises the publiersagarabout the issues of hijras
and kothis. Awareness-raising on a public sespe@ally important since the
oppression of hijras and kothis owes as muchd@mbkimstitutions as the state.
Three observations are pertinent in this context:

In its 172nd report, the Law Commission, chairedtlvgd Justice Jeevan
Reddy), recommended the deletion of Sec 377 e¢onkext of a redefined law
on sexual assault to replace the old law onmape. new definition, sexual
assault includes oral, anal, vaginal and othes &drpenetrative intercourse,
including insertion of objects without consent &@tvmen and men, women
and women, and men and women, within the amUdueoriminal law.

However this recommendation about deleting Setitibmwas made
without any reference to the rights of groupsedféy Section 377. While
scrapping Section 377 is an important objectighoiild be done with the
acknowledgment of the reasons for the same. Wahkimgf note of the violence
caused by Section 377, any law reform will be ity gesture and will not
bring about a change in the ground level.

z The Immoral Trafficking Prevention Act, 1956, adkan pointed out earlier,
Is used less for preventing trafficking thantforidating those who are the
most vulnerable i.e., the individual sex worlagpased to brothel keepers
or pimps. This law needs to be reformed with raucidarstanding of how
the state is to deal with those engaged in sex work

z Civil laws too are in need of urgent reform. dafigre to have the same
rights as other citizens, there is need for &weigmition either as women or
as a third gender identity This change in civivilventitle hijras to an
entire gamut of rights available to all otheengibased simply on the fact
that they belong either to the sex called mabetloe sex called female.

2) Judicial interpretation
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The other route through which existing legal framksvecan be changed is the
mechanism of judicial interpretation. The Supreouet©f India in fact makes
law through its various judgements which are birahrall lower courts and
become a part of the legal framework. The Hight<Calgo make law through
their interpretation of the Constitution. Hencerapphing the Courts can also
be a strategy in challenging the prejudices exigimg framework.

At present there is a petition asking for Sectioria3be read down
such that it decriminalizes consensual sex atedretween two partners of the
same sex. But it must be noted that the petgiincafor Kamala Jaan to be
treated as a woman was rejected by the MP High Taus approaching the
courts can become a double-edged sword sincaarutetble verdict can also
become the law and make the process of legal emgatvaore difficult.

3. Use of progressive international legal datelopme

The issue of transgender people and the law hadebberated judicially in
other countries. Through consistent activism, wadsg people have been
successful in winning recognition of their rights useful to study these
developments for the following reasons. Firsg tlee®lopments convey the
global nature of concern which is forming arownddhts of those discriminated
against on the basis of gender identity and sgx&mtond, these developments
highlight the way the rights of transgender pewpldeing conceptualized
globally. The International Bill of Gender Rightpasicularly useful in
conceptualizing the idea of a right to a gendaitydand the right to freely
express one’s gender identity. (See Annexuréail)the decisions in various
jurisdictions highlight the forms that discrimmraggainst transgender people
has taken and how that discrimination is beingiooned. Fourth, these
developments provide some material on the bahkisloflebate can be initiated
in the Indian context. Finally, one hopes thatetldesyelopments through a
process of debate and dialogue would be incoddartite judicial decisions of
the Indian courts as well as any legislation whgitt be proposed by the
Indian parliament.

In the UK context, the first decision which lagdgitound for discrimination
against transgender people was the decision ittGarbCorbett ((Probate,
Divorce and Admiralty Division, 2 Feb, 1970) inclwithe Court held that the
sex of a person is determined at birth in accerdathcstated biological criteria
and without any considerations of the personkgbsgical sex. The essential
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problem here is that law recognises sexual igamély on the basis of the
biological definition of the sex that we are lvorn i

However this position was challenged in Christoen vs. the United
Kingdom (application no. 28957/95). In a landmadkment on 11 July 2002,
the European Court of Human Rights (ECHR) dectasdunder Article 8 of
the Convention, a test of congruent biologicalriacan no longer be decisive
in denying legal recognition to the change of gesfd® post-operative
transsexual.” In doing so, the Court has finailfyated the repeated spate of
litigations on transgender issues, emerging rmostlyhe United Kingdom.
This decision has clearly stated that the UK goerts failure to alter the
birth certificates of transsexual people or W #ikEm to marry in their new
gender role was a breach of the European Convamtitarman Rights.

This position has been followed in other jurisdistas well. For example
in a decision of the Australian Family Court, @®&nKFamily Court of Australia,
Justice Chisholm, October 12, 2001), a post-opefathale-to-male transsexual
established a de facto relationship with a worhameFson had not proceeded
with the final possible surgical stage, that otistruction of a penis (still a
complex, expensive and risky procedure). Thisregeoting the essentialist
view (that sex was fixed at birth) held in ckedgSdrbett declared categorically
that this view was “characterised by absolutenangported assertions that a
person’s sex is fixed unalterably at birth, thaimount of surgery or other
medical intervention can make any differencehaittié person’'s self perception
and role in society are equally irrelevant ...(wisiciot a helpful approach”.

In New Zealand, in the case of New Zealand Attddeegral vs. The
Family Court at Otahuhu (November, 1994), the Caypheld the principle
that for the purposes of marriage, transsexyseé pbould be legally recognised
in their reassigned sex. In support of SRS, thestated that “acknowledging
the sex-reassignment respects the rights ofitlhdualdconcerned. Sometimes,
this is expressed in terms of human rights — dekigavg the sex-reassignment
assists the individuals to integrate into socigheir re-assigned sex, they are
more likely to live comfortably in society anditdribute to it”.

In the United States there have been a seriestvepmecisions at many
levels which are really a result of the strengimefender articulation in the
USA. (Annexure IX)

Positive legislations and judgements are evelvater countries like
Canada, New Zealand and Singapore. There is greaaggition that states
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have an obligation to ensure that gender identitytia tool for denying civil
recognition. In this context a very useful docummehe Bill by the State of
Victoria which gives a very comprehensive defioitigender identity by
incorporating the various essentialist, sociauéndal factors that contribute
to a person’s gender and sex identity.

However so far there has been no Declarationrae@en which covers
the rights of transgender people internationailyvecuum has been sought to
be filled by global civil society interventionsiclet is important to note the
passing of the International Bill Of Gender Righish provides a model for
progressive legislative change. (Annexure X )aBymihe Equal
Opportunity(Gender Identity and Sexual orientatilh)shows how legislations
have sought to incorporate the concerns of tralesgam homosexual people.

Equal Opportunity (Gender Identity and Sexual @atem) Bill, debated and
amended in the Assembly in 2000, in the statetoiid, Australia.

“Gender identity” would be defined to mean:

(a) the identification on a bona fide basis bysampef one sex as a member of
the other sex (whether or not the person is reedgs such) —

() by assuming characteristics of the other sethervby means of
medical intervention, style of dressing or otlesroris

(i) by living, or seeking to live, as a membdreobther sex; or

(b) the identification on a bona fide basis bysmp@f indeterminate sex as a
member of a particular sex (whether or not thermpisrsecognised as
such)—

() by assuming characteristics of that sex, wbhgtherans of medical
intervention, style of dressing or otherwise; or

(i) by living, or seeking to live, as a membédrabsex;

‘Sexual identity’ is an essential component offexpeession, and inherent
in the fundamental right to freedom of expressiaragteed under the Indian
Constitution. A similar understanding of compkxiof human life need to
evolve in the Indian judiciary and legislatioagognising the rights of eunuchs,
transgender and transsexuals as equal citizesia.of |
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Recommendations and suggestions to
protect the rights of hijras and kothis

What became apparent in the course of our stubgtis
discrimination against hijras and kothis is eneldeiddooth
state and civil society. The violence that thisncaoity faces
is not only due to the state but also has deepasocots. As
has been argued in the course of the Report,chatage is
premised on changing existing social relationgorépgsal
which tries to ensure that the dignity and sealfbb&othis
and hijras is respect has to deal with a comgiexirewhich
class , gender and sexuality play a crucialpatefrAm shifts
in class relations, change would also cruciafg bmon
overturning the existing regime of both gendersaxdality
that enforces its own hierarchies, (e.g. heteabgexwer
homosexuality), exclusions (e.g. hijras as theeskchtegory)
and oppressions. While keeping in mind this waoagext, a
human rights approach has to deal with the vargtiistional
contexts and think through ways in which chandeedamught
about. In this context the following proposalmade. These
recommendations are also based on the demarelbyrtizal
hijra kothi community in meetings held with theom8& of
the demands made by them require us to reorientou
imagination to conceptualize the nature of violstidfered
by them. In this context the demand for recogniiothe
discrimination suffered by them as a form of uh&milaty( in
terms of access to public spaces, employmenll, @s tive
forms of violence they suffer) needs to be takausge

Legal Measures

1. Every person must have the right to decidegtrader
expression and identity, including transsexaalsganders,
CN transvestites and hijras. They should also haighthte
3t freely express their gender identity. This indloeldemand
i for hijras to be considered female as well ad aghi
eét Comprehensive civil rights legislation shoutthdeted to
a Offer hijras and kothis the same protection ahts mgw
in guaranteed to others on the basis of sex, ceestiealcd
der colour. The Constitution should be amended todeclu
; a Sexual orientation/gender identity as a grounonef n
discrimination,
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3. There should be a special legal protection abaristm of discrimination
inflicted by both state and civil society whigkng akin to the offence of
practicing untouchability.

4. Same-sex marriages should be recognized aslleglad zaall legal benefits,
including property rights that accrue to heterakexarried people should
be made available to same-sex unions.

5.The Immoral Trafficking in Persons Act, 1956 shbelrepealed. Sex work
should be decriminalized, and legal and otherdinliscrimination against
kothis and hijras should stop.

6. Section 377 of the IPC and other discriminagmiglhtions that single out
same-sexual acts between consenting adults ehagddied.

7. Section 375 of the IPC should be amended tohpaihisnds of sexual
violence, including sexual abuse of children. prebensive sexual assault
law should be enacted applying to all persosgeicteve of their sexual
orientation and marital status.

8. Civil rights under law such as the right to gasaport , ration card, make a
will, inherit property and adopt children. musawalable to all regardless
of change in gender/sex identities.

9. Reservation in educational institutions susthasls and colleges as well as
in government employment.

Police Reforms

1. The police administration should appoint a stgrmbmmittee comprising
Station House Officers and human rights and satinkts to promptly
investigate reports of gross abuses by the galitst &othis and hijras in
public areas and police stations, and the guitgmpan immediately
punished.

2. The police administration should adopt transpgaiartheir dealings with
hijras and kothis ; make available all informegiating to procedures and
penalties used in detaining kothis and hijrashiclaces.

3. Protection and safety should be ensured fas &ijd kothis to prevent rape
in police custody and in jail. Hijras should naddog into male cells with
other men in order to prevent harassment, abusepsnd
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4. The police at all levels should undergo semsmtizerkshops by human
rights groups/queer groups in order to break d@imrsbcial prejudices and
to train them to accord hijras and kothis the sam¢eous and humane
treatment as they should towards the general. public

Reforming the Medical Establishment

1. Initiate a debate on whether being transgeruldd &ie classified as a gender
identity disorder or whether it should be seeclasce.

2. The Medical Council of India should issue guekelio ensure that
discrimination in medical treatment of hijras arli&, which would include
refusal to treat a person on the basis of theergdentity , is treated as
professional misconduct.

3. Reform medical curricula in medical collegemthaes beyond seeing
transgenderism as a disease and a deviance.

4. Free SRS services for hijras should be provag®eérnment hospitals.
Interventions by Civil Society

1. Human rights and social action organizationsdstade up the issues of
hijras and kothis as a part of their mandated@l €hange. Socialist and
Marxist organizations, Gandhian organizationsppmental organizations,
dalit organizations and women’s organizations gaotiogrs, which have
played a key role in initiating social changeldsimbegrate the concerns of
hijras and kothis as part of their mandate msith as the family, religion
and the media which foster extreme forms oéiatale to gender non-
conformity.

2. A comprehensive sex-education program shouoldumed as part of the
school curricula that alters the heterosexish l@dacation and provides
judgement-free information and fosters a libdatabkwvith regard to matters
of sexuality, including orientation, identity aebdyviour of all sexualities.

3. The Press Council of India and other watchdiimiizss of various popular
media (including film, video and TV) should issigelnes to ensure sensitive
and respectful treatment of these issues.

4. Setting up of counselling centres to enableefmmoilunderstand issues of
gender non-conformity in their children.

5. Setting up of short-stay homes for hijras ahdko crises.
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Groups & organizations working on sexuality issues

Bangalore Jagruthi
Sexual health agency for MSM (Men
Alternative Law Forum (ALF) who have Sex with Men) and

Provides legal services for various transgenders, providing health services
marginalized groups including queer and HIV awareness. C3, 2nd Floor,
people. Jyothi Complex, 34/1 Infantry Road,
122/4, Infantry Road, (Opp. Infantry Bangalore - 560 001. Tel: 286 0346
Wedding House). Bangalore 560 001 Email: jagru@vsnl.net

Tel: 286 5757.

Email: alforum@vsnl.net. Prerana

Website www.altlawforum.org Informal support group for lesbians
and bisexual women. Meetings are

Good As You held on the first and third Sunday of

An informal support group for lesbiangach month.

gay, bisexual, transgender and other Contact the Sahaya Help Line, on 223
non-heterosexually identified people.0959, on Tuesdays and Fridays,
Meets on Thursdays from 6:30pm to between 7 and 9 PM or

8.30pm. Email: sahayabangalore@hotmail.com
Tel: Call Sahaya helpline on 223 0954Subject: Attn: Prerana Support

Email: Group)
goodasyoubangalore@yahoo.com

Website: www.geocities.com/ Queer lISc

goodasyoubangalore/ An online discussion forum for

LGBTQ students, alumni and staff of
Indian Institute of Geographical Studi¢ise Indian Institute of Science and
(under The Dharani Trust) other research institutes in Bangalore.
Looks at academic studies on varioug-or more details contact:
issues including sexuality minorities queeriisc@yahoo.co.in
through their Sexualities and Spaces

Division. Sahaya Telephone Helpline

Email: Helpline for queer people. Open
thedharanitrustindia@yahoo.com Tuesday and Friday, 7 PM to 9 PM.
Website: www.geocities.com/ Tel: 223 0959

thedharanitrustindia/ Email: sahayabangalore@hotmail.com
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Sangama Gujarat

Sexuality minorities’ rights
organization, offering other services
like documentation, _out_reach and  contact: Sylvester Merchant
advocacy on sexuality issues. P.B.No. 47, Rajpipla 393145
Flat 13, 3rd Floor, ‘Royal Park’
Apartments, 34 Park Road, Tasker
Town, (Behind Hotel ‘Harsha’, Near
Shivajinagar Bus Stand) Bangalore -
560051, India.

Tel: 286 8680/ 286 8121

Email: sangama@sangamaonline.or
Website: www.sangamaonline.org

Rajpipla

Vadodara

Lakshya Trust

Sexual health agency for gay men,
kothis and hijras.

g203, Second floor, Shruti Flats, Behind
Kalpavruksh Complex, Near T. B.
Hospital, Gotri Road, Vadodara.

Swabhava Email : lakshyal23@rediffmail.com

NGO providing access to support
services for LGBT people.

No. 54 Nanjappa Road, Shantinagar,
Bangalore - 560 027. Tel: 212 4441.
Email: swabhava_trust@hotmail.com

Hyderabad

Mithrudu
Sexual Health agency for Men who
have Sex with Men (MSM).

Vividha |  5.8-595/B/16 Mubarak Bazar Lane,
An autonomous collective of sexuality

. Abids Road, Hyderabad - 500 001.
minorities. Meets every Sunday from Tel: 6666587
3PM to 6 PM. '

Contact Sangama Email: mithrudu@yahoo.com
Email: vividhabangalore@hotmail.corgaathi/Sarnl%lrk

Support space for gay, bisexual men.
2nd Floor, Sana Apartments, Red
|@|ills, Lakdikapool, Hyderabad -

Sex workers forum

(A collective of female , kothi and hijr
fsex Worker§ which has been newly 500004.

ormed. This group meets every g 657 1295/337 5401 Email:
Saturgiay to discuss and reqlress 'Ssuseasathi99@yahoo.com

of police harassment and violence.)

For further information contact

Alternative Law Forum.
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Kerala Email: counselclub93@hotmail.com.
Phone : 359 8130 (C/o Integration)

Vathil
(Kerala LBGT discussion forum whichCounsel Club - Barasat
meets the second Sunday of every Support group for lesbians, gay men,

month 10 am to 4 pm. ) bisexuals and transgender people
Avishkaram, Meets last Sundays of the month, 5-7
P.B.NO:2461Thiruvananthapuram 11 pm.

Kerala. Address : C/o Rup Chowdhury Post

E-mail: avishkaram@yahoo.co.in.  Box No. 12 Barrackpore H.O. Dist. 24
Tel: +91 471 2368142 (11:00 AM -  Parganas (N)

04:00 PM on all working days). Phone : 359 8130 (C/o Integration)
+91 471 2369498 ( 02:30 PM - 05:30 E-mail : counselclub93@ hotmail.com
PM on Thursdays only )

Palm Tree Avenue Integration Society
Sahyatrika Project (for lesbian and A health awareness initiative for the

bisexual women) youth and sexual minorities (lesbians,
T.C. 26/1666, Convent Road, gay men, bisexuals and transgender
Vanchiyoor, Trivandrum 35. people).

Helpline: 0471-575810 Thursdays Library service : Tuesdays, Thursdays
3.30 pmto 7.30 pm. and Saturdays, 3-6 pm (Directions

Email : sahyatrika@rediffmail.com  over phone). C/o Pawan, Post Bag
10237, Kolkata - 700 0109.

Sex Workers Forum Phone : 359 8130 (functions as

Anasooya, PTPN-E-31, PTP Nagar, helpline SAHAYAK on Mondays,

Thiruvananatapuram, Kerala ,India Wednesdays and Fridays, 3-6 pm).

696038 Email: pawan30@yahoo.com

Tel- ++91471 2368142. Email -

swfk@asianetindia.com Praajak Development Society
Development organisation working

Kolkata around issues of masculinities with a
primary focus on boys and male youth.

Counsel Club Also works with gender variant males

Support group for sexuality minoritiesincluding hijras, kotis and duplis/

Meets 1st and 3rd Sundays of the  doparathas.

month, 5-8 pm. C/o Ranjan, Post Bag468A, Block K, New Alipore, Kolkata

794, Kolkata - 700 017. - 700053. Tel: 400 0455 Fax: 400
0592 Email: praajak@yahoo.co.in
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Pratyay Mumbai

Support group for kothis and other

MSMs. Arawanis Social Welfare Society

468A, Block K, New Alipore, Kolkata A hijra group. Email:

- 700 053. arawanis@rediffmail.com

Tel: 400 0455 Fax: 400 0592

Email: pratyay@hotmail.com Aanchal Help line (for lesbians and
women who have sex with women)

Sappho Tuesdays, Wednesdays and Fridays

Support group for leshian and bisexudetween 3pm and 6pm.

women. Email: malvi99@hotmail.conC/o India Centre for Human Rights
and Law. Mumbai. Help line: 022-

Sarani 3704709. Saturday 3 to 7 PM.

Experimental performing arts troupe E-mail: aanchal69@hotmail.com

focusing on development issues like

sexual minority rights and sexual Char Chowghi (for kothis)

health. C/o The Humsafar Trust. Contact :
84 Jhowtalla road, Suite No.2, Kolkat&auri Sawant / Earnest Noronha
- 700 017. Email :

Email: wrongzone@hotmail.com sakhicharchowghi@rediffmail.com

Lucknow The Humsafar Trust

Drop-in centre operated by Humsafar
Bharosa Trust for gay men and lesbians. Meets
Sexual Health agency for Men who on Friday from 6 to 9 PM.
have Sex with Men (MSM). PO Box 6913, Santacruz (West),
216/6/5 Peerpur House, 8 Tilak Marg,Mumbai Metro - 400054
Lucknow - 226 001. Voice Mail: 9726913
Fax: 0522 - 205267 Email: humsafar@vsnl.com
Email: bharosatrust@usa.net; Website: www.humsafar.org

bharosatrust@yahoo.co.in

India Centre for Human Rights and
Naz Foundation International (Regionbaw (ICHRL)
Liaison Office) Human Rights Group which has a
9 Gulzar Colony New Berry Lane separate division on gay/lesbian/
Lucknow - 226 001. Phone: 205781/2bisexual rights.
Fax : 205783 4th Floor, CVOD Jain High School,
Email: nazfoundint@yahoo.com Hazrat Abbas Street, (84, Samuel
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Street) Dongri, Mumbai - 400 009.
Tel: 371 6690/ 375 9657

Campaign for Lesbian Rights (CALERI)

An activist collective working for

Email: huright@giasbmO01.vsnl.net.in.lesbian and bisexual women’s rights

Website: www.indiarights.com

Lawyers Collective (HIV/AIDS Unit )
4th Floor, Jalaram Jyot, 63 Ram
Janambhoomi Marg, Fort, Mumbai
400001. India. Email:
lawyers@vsnl.com Website: http://
www.hri.ca/partners/ic/

Samabhavana

Group for sexuality minorities.
Email: sambhava@vsnl.com
Website: www.samabhavana.org

Gaybombay group
Primarily for gay men.
www.gaybombay.com

Stree Sangam

A collective of lesbian and bisexual
women.

Post Box 16613, Matunga, Mumbai -
400 019. Email:
streesangam@yahoo.com.

Udaan
A group for queer people (including

Email: caleri@hotmail.com

Humrahi

Group for gay and bisexual women.
Meets every Saturday from 6 to 8 PM.
Runs a helpline (685 1993) on
Mondays and Thursdays from 7 to 9
PM, for gay/bisexual men.

D45, Gulmohar Park, New Delhi -110
049. Tel: 685 1970/1

Email: humrahitrust@hotmail.com.
Website: www.geocities.com/
WestHollywood/7258

Naz Foundation India Trust

Sexual Health agency for Men who
have Sex with Men (MSM). Also
works on HIV/AIDS, sexual health
and sexuality issues.

D45, Gulmohar Park, New Delhi -
110049.

Tel: 656 7049/3929 Fax: 6859113
Email: nazindia@bol.net.in

PRISM - People for Rights of Indian
Sexuality Minorities
Works on issues affecting sexuality

kothis) and HIV+ sexuality minorities minorities.

Email: udaanpanchis@yahoo.com.
Website: www.samabhavana.org

New Delhi

AIDS Bhedbhav Virodhi Andolan
Post Box 5308, New Delhi 110053

Email: prism_delhi@yahoo.co.in

Lawyers Collective (HIV/AIDS Unit)
63 Masjid Road , Jungpura, New
Delhi 110014. Tel 4321101/4321102
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Human Rights Law Network Transpal Foundation
65, Masjid Road , Jungpura, New  Transgender support
Delhi 110014. Tel 24324501/ email: transpals@hotmail.com

24316922 Email hrindel@vsnl.net transpals@yahoo.com

Sangini Orissa
Group for Lesbian and Bisexual
women. Meets every Saturday from 3AAKASH (Advocacy for AIDS,

to 5.30pm. Runs a help line on Knowledge and Sensible

Tuesdays and Fridays 6 to 8 pm for Health)

lesbian and bisexual women. Contact person : Debendra

D45, Gulmohar Park, New Delhi -110Contact information : Mansa Nature
049. Tel: 685 1970/1 Cure Centre, Block Colony, Raj-
Email: sangini97 @hotmail.com Khariar, Dist. Nuapada, Pin 766

107(Orissa) Phone : 06671 32131
Sidhhartha Gautam Trust for Sexuv@littack

Minorities

B5/207, Safderjung Enclave, New  Saathi

Delhi- 110029. Cuttack Chapter. P.O.Box 512
Ashwini Ph: 11-610-1391. Chandni Chowk. HPO. Cuttack
Fax: 11-685-5997 Orissa 753002

TARSHI (Talk About Reproductive aneatna
Sexual Health Issues)

Helpline (Monday to Friday) for Aasra

information, counseling and referrals Group for gay and bisexual men.

on sexuality issues. GPO Box 68, Patna, Bihar - 800 001
Tel: 462 2221/462 4441 Email: aasra@dte.vsnl.net.in

The Milan Project Tamil Nadu

C/o Naz Foundation India Trust

P.O. Box 3910 Chennai

Andrews Gunj

New Delhi-110049 Sahodaran

Ph: 6567049/3929 Sexual Health agency for Men who

E-mail: milanproject@hotmail.com have Sex with Men (MSM).
1st floor, 127 Sterling Road, Chennai -
600 034. Tel: 825 2869 Fax: 825 2859
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Email: sahodara@md3.vsnl.net.in.

Samapathik

Website: www.sahodaran.faithweb.co@ay Support Group.

Social Welfare Association for Men
(SWAM)

Support group and drop-in centre for

E-mail: samapathik@hotmail.com

Vijayawada

MSM, gay, bisexual, and HIV positiveSaathi

men.

Gay support group.

No.5, Natarajan Street, Jafferkhanpetl1-1-231/2, B R P Road, One Town,
Balakrishnanagar, Chennai - 600083 Vijayawada - 520 001 Tel: 635 241

South India Aids Action Program
(SIAAP)

Sexual Health agency for Men who
have Sex with Men (MSM) and sex
workers.

65, 1st St. Kamraj Avenue, Adyar,
Chennai - 600 020.

Email: siapp@satyam.net.in

Pondicherry

Thozhen

Sexual Health agency for Men who
have Sex with Men (MSM).

106/2 Rue Francois Martin,
Kourousoukouppam, Pondicherry -
605 012.

Email: thozhen_2000@yahoo.com

Pune

Olava

A collective of lesbian and bisexual
women.

Post Box 2108, Model Colony Post
Office, Pune - 16.

Email: olava_2000@yahoo.com

Vishakapatnam

New group being formed

Write to Dominick,

P.O. Box 203, Vishakapatnam, AP -
530 001
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Fundamental Rights

Art. 14 Equality before law.- The State shall eoy ¢o any
person equality before the law or the equal pootedtthe
laws within the territory of India. Prohibitiordefcrimination
on grounds of religion, race, caste, sex or plaicé .o

Art. 15 Prohibition of discrimination on groundsedigion,
race, caste, sex or place of birth.-

(1)

(2)

(3)

(4)

Art 16. Equality of opportunity in matters of pab
employment.-

The State shall not discriminate against argrci
on grounds only of religion, race, caste, seg,
of birth or any of them.

No citizen shall, on grounds only of religiacey

t
plac

caste, sex, place of birth or any of them, betsubje

to any disability, liability, restriction or coradit
with regard to-

(a) access to shops, public restaurants, hotels and

palaces of public entertainment; or

(b) the use of wells, tanks, bathing ghats,

oads

and places of public resort maintained wholly
or partly out of State funds or dedicated to

the use of the general public.

Nothing in this article shall prevent the Stata
making any special provision for women and
children.

Nothing in this article or in clause (2) ofd&tR9

shall prevent the State from making any spec¢

al

provision for the advancement of any socially and
educationally backward classes of citizensha for t

Scheduled Castes and the Scheduled Tribes.
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(1) There shall be equality of opportunity foritdlens in matters
relating to employment or appointment to any office under the State.

(2) No citizen shall, on grounds only of religiace ycaste, sex, descent,
place of birth, residence or any of them, beibielfgr, or
discriminated against in respect or, any employmefiice under
the State.

(3) Nothing in this article shall prevent the State making any
provision for the reservation of appointments sis o favor of
any backward class of citizens which, in the omhtbe State, is
not adequately represented in the services uackate.

Art. 17 Abolition of Untouchability.- “Untouchabytiis abolished and its practice
in any form is forbidden. The enforcement of asgbdity arising out of
“Untouchability” shall be an offence punishaldeoordance with law.

Art. 19 Protection of certain rights regardingl@n®eof speech etc.-
(1) All citizens shall have the right-
(a) to freedom of speech and expression;
(b) to assemble peaceably and without arms;
(c)  to form associations or unions;
(d) to move freely throughout the territory of India
(e) toreside and settle in any part of the teratoindia; and

(f) to practise any profession, or to carry oncpation, trade
or business.

(2) Nothing in sub-clause (a) of clause (1) sfeadt #fe operation of
any existing law, or prevent the State from makintaw, in so far
as such law imposes reasonable restrictionsearritise of the
right conferred by the said sub-clause in thestgeaf the sovereignty
and integrity of India, the security of the Staendly relations
with foreign States, public order, decency oritgayain relation
to contempt of court, defamation or incitemenntoféence.
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(3)

(4)

(5)

(6)

Nothing in sub-clause (b) of the said claub@fbat the operation
of any existing law in so far as it imposes, ermrie State from
making any law imposing, in the interests of trexesgnty and
integrity of India or public order, reasonableaishs on the exercise
of the right conferred by the said sub-clause.

Nothing in sub-clause (c) of the said clausaibet the operation
of any existing law in so far as it imposes, \errie State from
making any law imposing, in the interests of trexesgnty and
integrity of India or public order or moralitys@@able restrictions
on the exercise of the right conferred by thewaidlause.

Nothing in sub-clauses (d) and (e) of the Eaidecshall affect the
operation of any existing law in so far as it espos prevent the
State from making any law imposing, reasonalieticast on the
exercise of any of the rights conferred by theudatlauses either
in the interests of the general public or for ibkeqtion of the
interests of any Scheduled Tribe.

Nothing in sub-clause (g) of the said clausafbet the operation
of any existing law in so far as it imposes, e State from
making any law imposing, in the interests of tineraepublic,
reasonable restrictions on the exercise of theamjérred by the
said sub-clause, and, in particular, nothing isaigesub-clause
shall affect the operation of any existing lawfar ss it relates to,
or prevent the State from making any law relatjng t

(i) the professional or technical qualificationsssacy for
practising any profession or carrying on any diwoyieade
or business, or

(i) the carrying on by the State, or by a corporatvned or
controlled by the State, of any trade, busindssstiyn or
service, whether to the exclusion, complete at jErtitizens
or otherwise.

Art. 20 Protection in respect of conviction faFrafés.-

(1)

No person shall be convicted of any offengat éxceiolation of
the law in force at the time of the commissioheott charged as
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(2)

3)

an offence, nor be subjected to a penalty gieatethat which
might have been inflicted under the law in fortteedtme of the
commission of the offence.

No person shall be prosecuted and punishdtfsame offence
more than once.

No person accused of any offence shall be lsohtpdle a witness
against himself.

Art. 21 Protection of life and personal libertp-pErson shall be deprived of
his life or personal liberty except accordingottegure established by law.

Art. 22 Protection against arrest and detentioartain cases.-

(1)

(2)

No person who is arrested shall be detaingstaag without being
informed, as soon as may be, of the groundsHharsest nor shall
he be denied the right to consult, and to be daddng a legal
practitioner of his choice.

Every person who is arrested and detainedadycakall be
produced before the nearest magistrate withirod péetwenty-
four hours of such arrest excluding the time aecéssthe journey
from the place of arrest to the court of the maigisind no such
person shall be detained in custody beyond thees@ad without
the authority of a magistrate.
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Rights under the Constitution, Cr.P.C , andjut#cisions

1. FIR: You are entitled to a copy of the FIR wjoch
register free of charge

2. Arrest: No use of handcuffs without judges [momis

3. Police arresting you must wear clear and wisiéetags
and uniform

4. You must be told why you are arrested, youtoidail
and a lawyer of your choice

5.  Memo of arrest is to be made with time and fateest
and to be signed by family member/respectable membe
of neighbourhood

6. The Police must inform any person interesteauin y
welfare about your arrest and the location gidlce
where you are kept when under arrest.

7. Anaccurate list of things seized from you mpsepared
and you are entitled to a copy immediately.

Legal advice

1. If poor you have the right to demand a competentsel
at state expense

2. If your lawyer is not competent you have thetagh
change your lawyer.

3. You have the right to interviews, visits anddeorial
communiations with your lawyer.

4. Get your lawyer/organization/friends to keemgalp
the Police Station wherein you are detained hifcsils
are made the police know that there is somebody to
support you and are less likely to mistreat you.
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Search

7.

Two independent witnesses (Panchas) should ladwagsent when you
are your premises are searched.

Call two witnesses (not from your family) toegsrthe search

Apply to the Court for release on bail immedgia&ge sample bail
application)

Keep the following ready for production on grihail (Ration card,
salary slip, bank pass book or other proof oitidehthe person standing
surety)

Even if you do not have sureties you may beegkleathe deposit of a
certain sum of money in court.

If you are refused bail you have the right tioagjef :

The chargesheet is not filed within 60 daysest aif the offence is
punishable for a period of less than 10 years.

The chargesheet is not filed within 90 daysest aif the offence is
punishable for a period of more than 10 years.

If your ball is set too high apply for a redanctio

Interrogations

1. You can consult with your lawyer when you arg inéerrogated whether
you are arrested or not.

2. You can't be forced to make a confession dedquelice or magistrate.

Torture

1. Torture is illegal. No solitary confinement, feaodur , change in diet or
transfer without permission of the Judge

2. If a confession has been taken after tortdoemithe judge and retract

It.
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Complain to judge about torture beatings et@skdor a medical
examination immediately. The state must pay coatipenfr illegal
detention and torture.

File a complaint before the Magistrate agaesotiterned Police Officer
in case of torure, beating etc.

Production in Court

1.

4.

You have the right to get legible copies a@lhients filed by the
prosecution against you.

You can demand food and other basic amenttieg gour custody in
court.

You have to be produced before the Magistrate #4thours of arrest. If
you are not so produced , complain to the Mag@istrat

You cannot be remanded to custody in your absence

Medical examination

1.

6.

Request immediate medical examination on dtresnedical examiner
must record all injuries on a written form. Ordy sin accurately filed
form.

Ask for a copy of the form

Ask for the Magistrate to send you to the hbbpitare police custody is
granted.

A medical examination every 48 hours while tiodgus

If you are under 18 years of age and yourragerided wrongly and there
Is no documentary proof of your age, insist orcalegkamination to
determine your age.

Make an application for medical treatment inafasekness

HIV /Terminal lllness

You may be entitled to premature release.

(Based on the poster “Know Your rights” prepanecibyRights Law Network/
Lawyers Collective)
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1.

Sample Bail application in soliciting cases

IN THE COURT OF THE ADDITIONAL CHIEF
METROPOLITAN MAGISTRATE,

BANGALORE
CRIME. No. XX00XX of 2003

BETWEEN:

THE STATE OF KARNATAKA
Represented by

(Police Station) ... COMPLAINANT
AND:
OOXXXoo ... ACCUSED

Under Section 436 of the Code of Criminal Procedee
accused above named states as follows:

The complainant has registered a case in #saafarime
number against the accused for offences punighddiie
Sections 8(b) of the Immoral Traffic (Prevention)
Act,1956.

The accused comes from a lower socio-econ@taic str
She has no means of social and economic support and
would be put to great hardship if she was denied ba

She is innocent and has not committed any qgffenck
less those alleged against her. Seeking henemaare
bail the accused has made this application.

None of the offences alleged to have been cethhyitt
the accused are punishable with death or life
imprisonment. All the offences alleged agairestchsed
are bailable offences. The accused has not veauspre
convicted of an offence punishable with deatfeor li
imprisonment.
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5. No prejudice will be caused to the complaihta application is allowed,
while rejection of the same will cause untoldhiprasd injury to the
accused. The accused would be put to great parfdsis application is
not accepted by this Hon'ble Court.

6.

The accused undertakes to present herselthisfelen’ble Court on all
dates of hearing and hence prays that she bednpla@ypersonal bond.

WHEREFORE, the accused prays this Hon'ble Colne foleased to enlarge
her on bail in the Crime Number XX00XX/2003 , far ¢nds of justice.

Bangalore (Advocate for the Accused)
Dated: -
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Surety's Affidavit

IN THE COURT OF THE ADDITIONAL CHIEF
METROPOLITAN MAGISTRATE,

BANGALORE
CRIME. NO. VVOOVV OF 2003

BETWEEN:

STATE OF KARNATAKA
Represented by

(Police Station) ... COMPLAINANT
AND
oovvoo ACCUSED

Surety Name ...
Address  ........

SURETY'S AFFIDAVIT

I, S.N, son of R. N presently working as thedbor of
OOABOO Bank located at ............... do hereby solemnly
swear and state as under :-

1. | know the accused. | am prepared to stand as
surety for this Hon'ble Court releasing her on bail

2. | undertake to produce the accused before the
Investigating Officer when called upon to do so
before this Hon’ble Court on all the dates of

hearing.
From the humah 3. | am solvent. | am the Director of OOABOO
rights perspectiye, Bank, drawing an monthly salary of Rs ....... A
the central concern photocopy of the salary statement/ Pass book/
about hijra and Ration card is also produced herewith and marked
kothi pertains to as Annexure ‘A’.

the state arﬁ
nice

societal viole

inflicted on them.

|
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I, S.N., do hereby solemnly and sincerelgrdatiat this is my name and
signature and what is stated above is true testha my knowledge, information
and belief.

Identified by me

DEPONENT
Advocate

Bangalore

Date
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FIR
To,

The Duty Officer in-charge
Police Station

City/District

State

Subject: (a one line statement of the violation)

A statement of the facts of what happened, time o

occurrence, date of occurrence and place ofeoceur

Description of how the offence was committed

Description of the person who committed the cdfen
clothing, what vehicle he used (license no) , axaane
address if available , if weapons were used apahg/
were used.

A statement of what were the offences commitiedker,
extortion, etc..

If possible what section of the Indian Penal Sdué#ng
violated?

The FIR should be signed by the person making th
statement.

The FIR should be registered as soon as pasdihle
copy of the same should be taken from the Dutye®
in Charge.

r

e

D

ffi

1A 2INXauuy



Annexure VII

From the huma
rights perspectiy
the central conce
about hijra anc
kothi pertains t

the state arﬁ
nice

societal viole
inflicted on then

0

.




Human Rights violations against the transgendemcomnity .

The National Human Rights Commission, Sardar Ba#elan, Sansad Marg,
New Delhi-110001.

91-11-23348478

91-11-23340016 (FAX)

E-Mail: covdnhrc@hub.nic.in

www.nhrc.nic.in

Dr. Justice A.S. Anand
Chairperson
91-11-23340891 (O)
E-Mail: chairnhrc@nic.in

Smt. Justice Sujata Vasant Manohar
Member

91-11-23348476 (O)

E-Mail: smanohar@ren02.nic.in

Shri Virendra Dayal
Member

91-11-23347064 (O)
E-Mail: nhrc3@alpha.nic.in
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Dear Sir,

1.

Draft letter on harassment to the NHRC CCe@ito oth
authorities

Date

The Chairperson

National Human Rights Commission
Sardar Patel Bhavan, Sansad Marg
New Delhi — 1110 001.

Subject: Apprehension of Threat to Life and Safety

An oral complaint received from Ms. Jyothi whtvadved in
educating the public on prevention of HIV/AIDSistpthat
there is a threat to her life and safety. The dootdhe
complaint is as follows:

Ms. Jyothi is a volunteer and active membeeof Th
Forum for Sex Workers Rights. She is primarily part
of a network for creating HIV/AIDS prevention
and intervention programmes. She is particularly
involved in various activities such as organising
hijras and kothis and dissemination of information
on HIV/AIDS. She has been pivotal in mobilising
hijra and kothi sex workers in combating thecsprea
of HIV/AIDS and the violence upon them.
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Schwenk v. Hartford, 204 F.3d 1187, 1202 (9thZ0i@0)
(noting that Title VII
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Comments, suggestions or questions regarding @&ke $Bould be
forwarded to Sharon Stuart, IBGR Project, P.O.9B0x Cooperstown, NY
13326 U.S.A. Telephone: (607) 547- 4118. FAX: (6@7)}2198. E-Mail:
StuComOne@aol.com.
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